#39.32 3/3/75

Memorandur 75-20
Subject: Study 39.32 - Wage Garnishment Frocedurs

Attached is a working draft of the comprehensive wage garnishment
statute. This draft generally feollows the declisichs made at the January
meeting. Howevar, we plan to go over the drafi section by section at the
meeting. We plan to present the recommendation including th2 revised statute
for approval for printing at the April mesting.

The following maiters are noited for ycur special attention:

(l) We gave considerable thought to whather we can suggest improved

language for subdivision (c) of Section 723.022 on page 15 and subdivision

(b) of Secticn 723.023 on page 17. These subdivisions make service com-

plete on the date the paper served is "actually first received at either
the branch or office where the employee works or the office from which he
is paid.” We are unable to suggest better language for these subdivisions.
As far as service of the =arnings withholding order is concerned, the
levying officer will receive not only the receipt for the certified mail
but also will receive the employer's return (required to be returned to
the levying officer within 15 days of service--Secticn 723.104). According-
ly, the levying officer will know within a relatively short time whether
the employer plans to ccomply with the order. The levying officer will know
the person to whom the earnings withholding order is to be sent where the
employer is a large employer. If service is not successful by mail, the
levying officer will make personal service and the provision gives him scme
leeway in determining the place where he will make service. Thz employer's
raturn will give the address to which any notice of termination or other
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notice should be sent. The stafl has concluded that the provision
included in the working draft should prove satisfactory in actual
practice. 1If not, we can propose a suitable revizion after experience
irdicates what would be a betier standard than that now provided. The
staff believes that a mors detailed provision like that provided for
service of summons would urnduly restrict mail service since the return
receipt would have to be signed by the person to whom notice is sent
and the levying officer may not know the proper person to be served.

(2) In Section 683{e)} on page b4 and Section 723.026 on page 19

we deal with the problem of how the levying officer will make a return
of the parnishment on earnings. We have drafted the provisions so

that the return of the earnings withholding order is made with the
return of the writ of execution if the earnings withhelding order
terminates before the writ of execution is required to be returned. If
the earnings withholding order is still in effect when the writ of exe-
cution is returned, this fact would be noted on the writ or separately
and attached thereto, and the return of the sarnings withholding order
would be made later when the order terminates. This avoids having the
writ of execution outstanding morse than 6D days after its reczipt by the
levying officer. We have no strong preference for this scheme and 50-
licit the views of the levying officers concerning the best solutien to
this problem,

(3) The exemptions set out in Sections 723.050-723.052, beginning

at page 24, are basically the same as those in AB 90, However, we have
rnot retained in the working draft the exceptions to the hardship exemp-

tion for foecd and delinquent rent. The legal services lawyers strongly



oppesed these exceptions on the ground that they would take money from

the debtor thaf the court had determired was necessary for the support

of his family and also would lead to pressure to add more exceptions

to the sxemption. This latter predicticn has proved true. See Exhibit IT
attached, urging that medical expenses be an sxception to the hardship
exemption. The staff believes that it would be best to recommend what

the Commission originally recommended in AB 90 (complete elimination of
"common necessaries' exception) and to attempt to persuade the members

of the legislative ccmmittees that consider the bill that the Commission's
racommendation is sound.

(4} The Commission provided a 10-day delay when an earnings withhold-
ing order expires before the same c¢reditor ¢ould have another earnings
withhelding order served on the same employer to collect on the same
Judgment. The staff reccmmends--and the working draft provides--a 30-day
period. This will give ancther creditor a more reascnabls opportunity to
have his order served. Also, it will give the employee a breathing
spell between garnishments if only one judgment creditor is seeking to
garnish his earnings. See Bxhibit I. Ths staff belizves the 30-day
breathing spell is adequate in view of the greater amcunts exempt under
the reccommended legislation.

(5) Should the reccwmended legislation give a clear pricrity to an
earnings withholding order to enforce a judgment for delinquent amounts

payable for child or spousal support? Section 723.052 provides a special

rule for determining the amcunt that may be garnished on such a Jjudgment.
Despite the decision (made at the staff's suggestion) at the January

meeting not te give these judgments a priority, the staff believes that
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they should be given a priority since we now have a special exemption
section dealing with them. Otherwise, confusion will result. If the
Commisslon agrees, we will make the necessary ravisions in the draft
statute.

Respectfully submitted,

John H. DeMcully
Executive Secretary



Memorandum 75-20
EXHIBIT I

WESTERN CENTER ON LAW AND POVERTY
LEGISLATIVE INFORMATIGN CENTER
BERVING SOUTHERN CALI_FO‘HN!A LEGAL SEAVICES CLIENTS
1800 “K* STREET, SUITE 200, SACRAMENTOD, CALIFQRNIA 95814
- Telephone (918) 4420753
BRIAN PADDOCK ‘ TERRENCE 8. TERAUCH]
Diracting Artorney Staff Attorney

February 21, 1975

Hon. Richard Alatorre
California State Assembly
State Capitol

Sacramento, Calif. 95814

Re: Proposed Garnishment Law Amandﬁent

Dear Richard:

Thank you for the proposed amendment to Code QOf Civil
Procedure, Section 682.3 from Mr. Richard Castro, Financial
SBecretary of the United Steelworkers of America Local 2058.

I have taken the liberty of forwarding the proposed amendment
to the California Law Revision Commission. You may recall that
the Law Revision Commission last year sponsored comprehensive
legislation revising wage garnishment procedure. This was

AB 101 by Assemblyman Charles Warren. This year the Commission's
proposals have been split into two parts one of which, AB 90

by Assemblyman McAlister, is before the Assembly Judiciary
Committee., Mr. Castro's proposals would be included in the
second bill Mr. McAlister will be intrcducing for the Law
Revision Commission, hopefully toward the end of March.

I am sure the commission will consider this suggestion and I
would hope that John DeMoully, .the Executive Director of the
Commission would inform you of the Commissions response to the
proposal. We certainly would be pleased to see it included in
the Law Revision Commission's bill.

Sincerely,

BRIAN PADDOCK
Directing Attorney

BP/al .
cct John DeMoully
Encl.,



LEG{SLATIVE ADDRESS: COMMITTEES
STATE CAPNOL Elactions and Reappertionmant
. SACRAMENTO #5814 abor Relations
PHOH‘! (P15] 445-7587 I Revenue and Toxatien
pLSIRICT OFFICE: 9552”{[] g Subcammitise on lndusiriol Sately
. Joint Commiites on

SUEROA STREET
5916 NOETH FISUE Hoalth Sciences Education

125 ANGELES 70042 - . -
e 1 ornin Fegislature ~ mwcommmmosern

RICHARD ALATORRE

ASSEMBLYMAN . 1 8 F BT
Arwober, Boyle Heights, City Terrace. Cypress Park, . U i

Eagls Rock, East tos Angeles, Echo Pork, £ Serenc,
Etysian Yolley, Glanell Pork, Highlams Park,
Linealn Huights, ML Woshingion

February 17, 1975

Mr. Brian Paddock
Western Center on
Law and Poverty
1900 X Street, Suite 112
Sacramento, California 95814

Dear Brian:

Enclosed is the garnishment proposal that has
peen forwarded to me by Richard Castro, Financial
Secretary of United Steelworkers of America Local
2058,

I would appreciate your views on the possibility
of sponsoring such legisl n this year. Thank you
for your help.

RA:v _
Enclqsure
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PROPOSED ADDITION TO: o e
~ CODE OF CIVIL, PROCEDURE, SECTION 682.3 B

Under CCP §682.3, whenever there is a-levy of execution agéiﬁ_st
the earninés of a judgment debtor, the employer must withhold the amount
specified from the earnings of the judgment debtor, The execution 15
torminated after a portod of 90 days has passed from the time such debtor
{8 served with the writ of execution, if not before. e

There is nothing to prevent successive executions indefinitely, .-
There are instances when this could prove debilatating to the !udgmént -
debtor's financial position and it 15 our contention that neither the
judgment creditor nor the community benefits thereby. What we seek isa

- method by which the courts can have an opportunity to review each family

gituation and when warranted give the judgment debtor a short “breathing=
space." - - Ly
' CCP B682.3 presently reads: : L

"Whenever the levy of executlon is against the earnings of

& judgment debtor, the employer served with the writ of -
execution shall withhold the amount specifled in the writ
from earnings then or thereafter due to the judgment debtor ...
The execution shajl terminate and the person served with =
the writ shall cease withholding sums thereunder when any
one of the following events takes place:.. i

e

(4) A period of 90 days has passed since the time such . .. S
person was served with the writ of execution.” SRS
_ Presently, after sach 90 day period the judgment creditor can ra-exeqﬁte
on the judgment. This,of course, 1s done without having to go tc court or

without having a hearing. For a judgment debtor to stop or modify the gaml‘sh-‘-"

" ment he must file a claim for exemption, If the claim is made, but disallowed,

the garnishment continues. The exemption is allowed only when a family's -
expenses for necessaries are greater than its net income. That a claim for .1
exemption is not allowed does hot mean that after successive garnishments .
over a period of.ttme'-it will not financially devestate a family; budget, .1t
would appéar that after six months of garnishments a short threathing spell"
could prove helpful to the judgment debtor as he tries to stay solvent, This '
would ultimately help the creditor and community as well as the debtor,

hd - .
. . T



‘ The' following 13 a proposed amendment that could be added to

CCP 5682 3:

"When there have bee\wo executions, ending and commencing
- respactively within a perlod of 45 days, there shall not be a
third execution within 120 days from the second execution unless

a court shall determine that: _ o

{1) Under all the circumstances the judgment debtor will not
suffer undue hardship; and

(2) The judgment debtor will not become permanently insolvent
or his financial position sericusly impaired thereby.

Nothing in this subdivision shall effect the obligation to pay. ... . .. . -
child support pursuant to court ordar,” i _' Lo

. After six months of the judgmant debtor's wages being gamisﬁed a

. court would then be required to revliew the entire situation and determine

whether the judgment creditor can proceed with a third execution forthwith or

whether he must wait the 120 days afforded to the fudgment debtor.  The 120

day pertod could possibly prevent a judgment debtor from going bankrupt and

could certainly lighten the heavy burden of taking care of a family for more .-:

than eix months and possibly indefinitely on threa-fourths of one's wagas,- ‘..
The above proposal is not made to subvert present garnishhent ;

Ty
-

_procedures but to make California garnishment law more responsive to the ':;l- -
realltias of individua! cases and to ultimately banefit the judgment creditor
_,and community as well as tha judgment debtor. T \ .



EXHIBIT IIX

— BUREAU OF MEDICAL ECONOMICS

OF SANTA CLARA COUNTY
700 Empey Way » San Joss, California 95128 . Ph. 286 - 5050

February 26, 1975

The Homorable Alister McAlister
California State Assembly

State Capitol

Sacramento, CA 95814

Dear Mr. McAlister:

We have reviewed your proposed bill, AB 90, and would like to
recommend that under Section 690.6(b) the item "medical care" alsc
be added. This would be in addition to the other exempt items

already amended into the bill. I would appreciate your cousidera-
tion of this request.

Siﬁdﬁrely,

T _{{_7/(/‘ ¢ o

Howard Pearce
Managing Director

HP:SF:tf

cc:  Aszemblyman John Miller, Chairman, Judiciary Committee



WORKING DEAFT

Code of Civil Procedure

§ 682 (technical amendment)

SECTION 1.

to read:

Section 682 of the Code of Civil Procedure is amended

682. The writ of execution must be issued in the name
of the people, sedled with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly refer
to the judgment, stating the court, the county, and in
~ municipal and justice courts, the judicial district, where

the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon, and
if made payable in a specified kind of money or currency,
as provided in Section 667, the execution must also state
the kind of money or currency in which the judgment is
payable, and must require the officer to whom it is
directed to proceed substantiaily as follows:

1. If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal property of such debtor, er #
itisaga&nﬁtthee&miﬂ-geefsuehéebter;eueh{ewshaﬁbe
mude in sccordanece with Seetien 688:3; and if sufficient
personal property cannot be found, then out of his real
property; or if the judgment be a lien upon real property,
then out of the real property belonging to him on the day
when the abstract of judgment was filed as provided in
Section 674 of this code, or at any time thereafter.

2. If it be against real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisty
the judgment, with interest, out of such property.

3. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refiise
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money or currency than that
specified in the execution. Any such officer collecting
money or currency in the manner required by this



chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do so,
he shall be liable on his official bond to the judgment
creditor in three times the amount of the money so
collected.

4. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any cost, damages, rents, or profits
recovered .by the same judgment, out of the personal
property of the person against whom it was rendered, and
the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

Comment. Sectlon 682 is amended to delete the reference to former
Section 682.3.

§ 682.3 {repealed)

SEC. 2. Section 682.3 of the Cede of (ivil Procedure is repealed.

ar {ﬂd}‘eﬁ jud-gmegedfge:iheemp}ey:semd

the earnings of a j ;
speetited in the writ from carnings er
to the judgment debtor und not exempt under Seelion
£06:6 and shell pay sueh smount; each Hime t i withheld;
to the sheritf; eonstable or marshel who served the weitb
sueh person shell fodl to pay cach amount to the sheriff
constable or murshal;, the judgment ereditor may
eoFmReRes o procecditis against bim for the smounts not
wher any one of the following events takes place:

34 Sueh persen reeeives & direetion ke relense from the
ofhicer i any of the folowing eases

e Upen seceipt of & writtenn direction from the

+5+ Upen reeeipt of ant order of the eourt in which the
petion 5 pendits or o eertitied eepy of sueh erder
discharging or reestling the excention or releasing the
property- This subdivision shall apply only if no appesl is
perfected and undertnldng excevted wnd fled a5 previded
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i Beehion YR or o certifiente to that elfeet been
fssed by the elerle of the eeurt e be
in e wait of exeeubion from the judesment deblers

CETHINES:
f&}%eﬂﬁ?m%éebteﬂeﬁmﬁmﬁ&%ed
bj‘&feﬁigﬁﬁﬁeﬁ&fmm*&&ﬂﬁ*m%&e?w&f%he
execution and ke i3 aet reinutated or reewploved within
] gny Hwe alter e levy on hiy carnings the
ﬁwmmym@eeé%eéa&ﬁ&%ewﬂpﬁaﬁef
Bis earntngs 1 neeordance with the provisiens of Seetions
afy wages withheld pursuant te the levy of exeeution
Wm%wﬁhﬁe&da@%&r%&eﬁﬁémpﬁeﬂﬁ
{ﬂ‘- . %@tm -.n. és i‘ E\E;g‘sg %
sheriff, eonsteble or mearshel who serves the writ of
the persen entitled thereto; all sums eollected under the
weit; less bis tawiat fees and expenses at least ence every
éﬂgﬂﬁd&y&,aﬁdmaker&Hfﬁeﬁee}-}eetm iorr Hhereof to the

Comment. Section 6823 is supersaded by Chapter 2.5
{commencing with Section 723.010}.

€ 683 (amended). Return of writ of execution

SEC. 1. Section 633 of the Code of Civil Procedure, as amended by

Chapter 1251 of the Statutes of 1974, is amended to read:

@ 683, 5 The execution may be yriade returnable, at any time not less

— than 10 ner more than 60 days after its reveipt by the officer Lo whom

it is directed, or if the exceution is upon the enrinngs of the judgment

dubtor: upetr the termination of the levy of exeettion as-provided in

Seetion 5623 to the coutt in which the judgment is entered. When

: the execution is returned, the clerk must attach it to the judgment
roll, or the judge must make the proper entry in the dacket.

@_ _—plf an execution is returned unsatisfied, ancther may be afterward

S issued withia the time specified in this code. '
r personal or real be levied upon under such writ

- alf property eithe

(CF)‘\’/”” of execution but the sale thereunder be postpened beyund’or not
— held within the return date after it is received by the officer to whom

it was delivered and which has been returned to the clerk of the
court in which the judgment is entered, upon request of the person

-.._:5 e



ii: whose favor the writ runs the court may direct the clerk to
redeliver said exetution Lo the officer to whom it was directed in
order to permit the officer o make an alias return of the proccedings
of the sule or levy thereon as in the case of an original return of

(;— ‘\| execution,
o) s A Whenever a writ of exeeition issucd against rea property
contaiming a dwelling house has been returned, proof thal notice

reguired by Section 632h has been served shal! be indicated on the
wiit, of separately and attached to the wrt,

(e) Whenever an earnings withholding order has been issued and

served upon the emplover as provided in Chapter 2.5 {commencing with

Section 723.0i0) and has not terminated prior to the time the writ of

execution is returnable pursuant to subdivision (a), the issuance of

the earnings withholding order and the date of its gervice on the em-

ployer shall be indicated on the writ, or geparately and attached thereto.

Return of such an earnings withholding order shall be as provided in
Section 723.026.

Comment. Subdivision (a) of Section 683 is amended to reflect the
repeal of Section 6B2.3 and the enactment of Section 723.026 (return of
earnings withholding order). Subdivision {e) requires a writ of execution
returned while an earnings withholding order is outstanding to contain
additional information. Section 723.026 provides for a geparate return of
an earnings withholding order if the writ of execution 1s returned prior

to termination of the earnings withholding order.

§ 690.6 {amended). Exemption of earnings from ottachment

SEC. 4. Section 690.6 of the Code of Civil Procedure, as amended

Ey Chapter 1516 of the Statutes of 1974, 1s repealed.

alowed by stattrte-of the United States, ofthe ezrnings of
the debtor received for his personal services rendered at
any tirne within 30 days next preceding the date of a
withholding by the employer under Section 682.3, shall
be exempt from execution without filing a claim for
exemption as provided in Section 690.50. .

(b) Al earnings of the debtor received for his personal
services rendered at any time within 30 days next
preceding the date of a withholding by the employer
under Section 682.3, if necessary for the use of the

Al in
strike oul



whole or in part by the debtos, unless the debts are:
the common necessaries of life.

(2) Incurred for personal services rendered by any
employee or former employee of the debtor. All

(¢} The court shall determine the priority and division "
of payment among all of the creditors of a debtor who elrike auf
have levied an execution upon nonexempt earnings upon '
such basis as is just and equitable.

¢d) Any creditor, upon motion, shall be entitled to a
hearing i the court in which the action is pending or
from which the writ issued for the purpose of
determining the priority and division of payment among
all the creditors of the debtor who have levied an
secHoR.

Comment. Section £90.6 is superseded by the Employees' Earnings
Protection Law, Chapter 2.5 (commencing with Section 723.010). Sub~
division (a) is superseded by Sections 723.050 and 723.052. Subdivision
(b) is superseded by Section 723.05L. Subdivisions (¢} and {d) are
superseded by varicus other provisions. See, e.8., Sections 723.030
(priority of wage assignment for support), 723.077 {priority of earnings
withholding order for taxes), 723,107 (limitation on serving subsequent
earnings withholding order on earnings of same employee by same judgment

creditor.

§ 690.b (added). Exemptions; paid earnings

SEC. 5. Section 690.6 is added to the Code of Civil Procedure, to
read:

690.6. Earnings of the debtor which have been paid to him and are
retained in the form in which paid ox as cash are exempt from levy of
execution to the extent they are necessary for the support of the debtor

and the debtor's family gupported in whole or in part by the debtor.

Comment. Section 6906 provides an exemption from levy of
execution for paid earnings comparable to that provided by
Section 723.051 for earnings payable by an employer. See the
Comrment to Section 723.051.



§ 690.23 (added). Exemptions; payments by pension or
retirement slons

SEC. 6. Section 690.23 is added to the Code of Civil Procedure,
to read:

690.23. (a) Subject to Seerioe 723.052, all perlodic payments
payable by a pension or retlrement pian that are not otherwise exempt

by law are exempt from levy of execution i the amount
that is exempted by Section 623.050 without filing a claim
for exemption as provided in Section 680.30.

(b) Nothing in this section limits the applicability of any
exemption otherwise provided by law.

Comment. Section 690.23 has been added to satisfy federal
restrictions on garnishment of “periodic payments pursuant to
a pension or retirement program” provided by Title III of the

Consumer Credit Protection Act of 1968. See 15 US.C. §§ 1672,

Subdivision {b) makes clear that Section 690.23 is not the
exclusive source of exemptions for payments from retirement
funds. See, eg, Conk Civ. PROC. § 690.18 (public employees);
Conp. CopE § 28005 (plans complying with federal Internal
Revenue Code requirements); Epvc. Copge § 13808 (State
Teachers’ Retiremment System); Govr. CobEg §§ 21201 (Public
Employees’ Retirement Law), 31432 (County Employees
Retirement Law of 1937),

§ 690.50 ({technical amendment]

$EC. 7. Section 690.50 of the Code of Civil Procedure, as amende

by Chapter 1251 of the Statutes of 1974, is amended to read:

69050, (a} If the property mentioned in Section 690.1 to 690.29,
inclusive, shall be levied upon under writ of attachment or execution,
the defendant or judgment debtor (herein referred to as ‘'the
debtor”), i order to avail himself of his exemption rights as to such
property, shall within 20 days, in the case of reai property described
‘0 Section £90.235, and 10 days, in the case of all other property, from
the date such property was levied upon deliver to the levying officer
an affidavit of himself or his agent, together with a copy thereof,
alleging that the property levied upen, identifying it, is exempt,
specifying the section or sections of this code on which he relies for
his claim to exemption, and all facts necessary to support his claim,
and also stating therein his address within this state for the purpose
of permitting service by mail upon him of the counteraftidavit and
any notice of the meotion herein provided. :



or L90.23,

jrsigenet debitor - caebosastethat s atee ﬂ*ﬁ—w-r!f%-}ftﬁié—-ﬂ?ﬁﬂﬁ—ﬁw
judgment debior shali be deemed fo he the date such carnings were
bervied upon A judgment debior shadl have the righit o file o separate
claim of exemphion each time that 4 withbolding of varnings eccurs,
provided, that i & prior cluim of escmptien s been adjudieared
under the wame bevy, that coch separaie clann of exernption
thereafter be supported by o stufement under oath aifeging the
changed circumstances which suppori the new claim of exemption.
[f & clun of exemption be Wlowed, the judgment creditor shull have
the right, at any time during the effective pericd of the clatm of
cxemption, tw move the court tor consderation of the clatm
previously granted oo the wgrouads of o matertal change of
circumstances affecting the delstary c-u‘mpltm, rights, If the
judgment creditor does make such a motion, he must support his
Habion byoa-- stetement—ahder aath ooy —the—changed
Chrerstnee S-weh-s W[ﬂ@ﬁ*ﬂ?“b’it‘r mroHerforconsiderbion.

(b} Forthwith upon receiving the affidavit of excmption, the
levying offtcer shall serve upon the plamatiff or the person in whose
fuvor the writ rans (herein referred to as “the creditor™), either
personally or by mail. a copy of the affidinit of excinption, together
with « wribing, signed by the levving officer, stating that the claim
to exemption has heen received and that the officer will release the
property uniess he receives from the creditor a counteraffidavit
within 10 days after service of such writing, in the case of real
property described in Section 690.233, and within five days after
service of such writing, in all other cases.

{c) If the creditor desires to contest the claim to exemption, he
shall, within such period of 10 days, in the case of real property
described in Section 680.235, and five days, in all other cases, file with
the levying officer a counteraffidavit ailegmg that the property is not
exempt within the meaning of the section or sections of this code
refied upon, or if the claim to exernption be based on Sections §90.2,
6903, 690.4, 690.6,plleging that the value of the property claimed to
" be exempt is in excess of the value stated in the applicable section
or sections, together with proof of service of a copy of such
counteraffidavit upon the debior.

{d} If no such counteraffidavit, with such proof of service, is so
filed with the levying officer within the time allowed, the officer shall
forthwith release the property.

{e} If such counteraffidavit, with such proof of service, is so filed,
either the creditor or the deblor shall be entitled to a hearing in the
court in which the action is pending or from which the writ issued
for the purpose of determmmg the claim to ete*mpttun—{-he—pﬂmﬂ'-

value of the properhr claimed to be exempt. Such hearing shall be
granted by the court upon motion of either party made within five
days after the counteraffidavit s filed with the levying officer, and
such hearing must be had within 15 days from the date of the making
of such motion ualess continued by the court for good cause. The
party making the motion for hearing shall give not less than five days’
notice in writing of such hearing to the levying officer and to the
other party, and specify therein that the hearing is for the purpose
cf determining the claim to exemption. The notice may be of motion
or of hearing and upon the filing of the potice with the clerk of the
court, the motion is deemed made.

(N If neither party makes such motion within the time allowed,
or if the levying officer shall not have been served with a copy of the
notice of hearing within 1¢ days after the fling of the
counteraffidavit, the levying officer shail forthwith release the
property ta ihe debtor,

(g) At any time while the proceedings are pending, upon motion
of either party or upon its own inotion, the court may (1) order the

- fl=-
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sale of any perishable property held by «uch officer and direct
dispositzon of L provecds of suels sade) and 121 muke such other
orders as 1ouy be proper under the particular circumstances of the
case. Any orders soonede may be maedified o vacated by the court
or fudge g.'driing the same, or by the court in which the proceedings
ure pemnng at any tine doreg the pendency of the proceedings,
upon such terms ay sy e Jrind

ihi The Imum, othcer i all cases shall retain physical possession
of the property levied upon o s :upmlv iof phs sical possession, or
it the case of praperty nat eipad Ble of physical possession, the levy
shiall e u,am inn full foree sud efieet, pe ndmg the final determination
of the claim o excmption. Howsver, no sale under execution shall
be had prior to suck final detesrmination undess an order of the court
beanng the chdm for oxemption shadl so provide.

(1 Avsieh boarstg, the party clainung the exemption shall have
the b desoob pros? Phesffida ats and counterabfidavits shabt be filed
by the bevving oibicer with the court and shall constitute the
pleadingy ok, s ol the eourt (o permit an amendment
e the mterosis of fasie e The aflsdat of exemption shall be deemed
controverted by the covatenitfudevit and both shall be received in
eviderioe, Nothag heros shell he sonstracd to depris e anyone of the
right Lo 4 jury il eny case wihere, by the Constitation, such right
v given. but o ey trial may be waived inoany such cose in like
manner as in the trad of an action. No findings shall he required in
a proceeding under tins section. When the hearing is before the
court sttting without 2 jury, and no evidence other than the affidayvit
and counterafivdueit i offered, the court, of satisfied that sufficient
facts are shown therebn, may moke it determination thervon,
Otherwise, it shadl arder the hearing continued for the production of
other tvidenee, oral or docurentary, or the filing of other atfidavets
and counteraffidavite. AL the conclusion of the hearing, the conrt
shadl give fadiment deteomaning whether the claim to exemption

skt be allowed o ot s whole oF part, Mw—:«é&%
%?Wn‘-p%ﬂ

-%r*ﬂ-ﬂm-b‘ﬂ}w whwh juds,mm  <hall be determinative as to thc right
of the ereditor to huve the property taken and held by the officer or
16 stiyeet the property to pavient or other satistaction of his
Judgment o cueh judgment the court shall make all proper orders
{or the disposition of such properts or the praceeds thereof,

gy A copy of any judgment entered v the tria! court shall be
furthwith transinitted by the cleri to the levving othicer in order to
permit such officer to either release the property attached or to
continue fo hold it to sell it, i sccordance with the provisions of the
writ previously dehivered to him. Such offices, unicss an appeal from
the judgment is waived, or the judgment has otherwise become {inal,
shall continue to hold such property under attachment or execution,
continuing the sale of any property held under execution until such
judgment becomes finul. However, if o cliim to exemption under
Section 690.6 i allowed by such judgment, the debtor shall be
entitled to a release of the earnigs so exempted at the expiration of
three days, unless otherwise ordered by the court. or unless the
levying officer shall have been served with a copy of a notice of
appeal from the judgment.

(k) When anv decuments required hereunder are served by muail,
the provisinns of this code relating te service by mail shall be
" .applicable thereto.

{1y Whenever the time allowed for an uct to be done hereunder
is extended by the court. wntten notice thercof shall be given
promptly t¢ the opposing-party, unless such notice be waived, and
to the levying officer.

im) An appeal lies from any judgment under this section. Such
appeal to be taken in the manner provided lor appeals in the court
in which the proceeding is had.
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Comment.,  Section &%0G.00 {g reviesd oo o
nenk.  Section H%GLOU Lo revieed o cuaclude appropriate references

to Section 690.23. The last porcion of subdivision (2} 1s deleted as up-

necessary because it s superseded by provisions of the Employees' Earnings

Protection Law. Sze Chapter 7.5 {commencing with Sectien 723,010). The

references
690.6 have

to division of carnings betwsen creditors under former Section
been deleted to conform io the repeal of Section 690.6 and the

enactment of a new Section 6I0.6 which does not deal with rhis matter

it should be noted that & separate procedure is provided in Chapter

2.5 T Fie Ay ari Qe b - - - .
(commencing with Section /235.010) for claiming exemptions under that

b - and n g ] 5 . - 1
chapter and that Secclon 690.50 is not applicable to those exemptions,

§ 710 (technical omendment!

SEC. &, Saction T10 of the Code of Civil Procedure is
amended to read:

710. (&) Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or publie
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon and that he desires to avail
himself of the provisions of this section in the manner as
follows:

1. if such money ; sages ex sadaey is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall file said abstract or transcript and affidavit
with the state departraent, board, office or commission
owing such money ; weges er sulury to said judgment
debtor prior to the time such state department, board,
office or commission presents the claim of such judgment
debtor therefor to the State Controller. Said state
department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shall note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said affidavit
and shall also note any amounts advanced to the judgment
debtor by, or which the judgment debtor owes to, the
State of California by reason of advances for expenses or
for any other purpose. Thereupon the State Controller, to
discharge such claim of such judgment debtor, shall pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due such judgment debtor on
such claim, after deducting from such claim an amount

n?a—



sufficient to reimiburse the state .-;.‘it:purtmeut, toard, oftfice
or commission for any amennts advanced to said judgment
debtor or by hie owed to the State of California, snd after
deduetine thorefrom v moun: saush £ emothalf or sueh
M@?Mﬁhﬁ?#%ﬁ%%ﬁ?%%
bintes. of the capninge owing bo e ndemont debler for
his porenal amdees o the shibe repdered of eny Hme
withity 58 daws next preeading dee riline of such whotract op
Framserpd: as will satislv in full or Lo the greatost extent the
amount urpaid on said judminent and the halance
thervof+, if ooy, to the ludgment deblor.

2.8 such saonev s avagos or sadars T owingr ang unpaid
to such judgrient debtor oy any county, city and county,
city or municipality, cvasenendeipaliny, district or public
corporation, said Prlginent trecitor shall file suid abstract
or transcript und affidavit with the auditor of such county,
eity and "m,mijr., city or municipality, guasi-municipality,
district or public corporation (and in case there be no
auditor then with the official whose duty corresponds to
that of auditor}. Thereapon said auditor (or other official)
to discharge such claim of such judgment debtor shall pay
into the court which issued such abstract or transcript by
his warrant or check pavable to said court the whole or
such portion of the amount due on such claim of such
judgment debtor ; tess an amotint etuel to ancihalf or sueh
grepter portien as is allowed by stetute of the United
Sm@eémee%ﬁmge&%heéebt%wbyﬂnem
eity grE county; eiby muaneinality guesfmunicipalibyy
distriet o ﬁtxb‘l'ﬂ-‘ corporetien te b ﬁégmeﬂé debtor for
his personal sesvicas to such publie body rendered at any
Bﬂ&emd@mﬁeﬁ?ﬁﬂed&ﬁg%ﬂﬁmgéweh
absiraet o Hanseript; s wili satisfy in full or to the greatest
extent the amount unpaid on said judgment and the
balance thereof, if anv. to the judgment debtor.

{b) The judgment creditor upen filing such abstract or
transcript and dfi’iddvit shall pay a fee of bwo dollars and
fifty cents {$2.50} to the person or agency with whom the
same is filed.

{e) Whenever ¢ couri receives any money hereunder,
it shall pay as rmuch thereof as is not exempt from
execution under this code to the judgment creditor and
the balance thersof, if any, to the judgment debtor. The
procedure for determining the claim of exemption shall be
governed by the procedure set forth in Section 690.50 of
this code, and the court rendering the judgment shall be
considered the levying officer for the purpose of that
. section.

(d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceedmg brought by the governmantal
agency, such governmental ugency may pay the amount of

‘,__{O e



the award to the clerk of the court in which such
condemnation procceding wes tricd, and shall file
therewith the ebstract or transcript of judgment and the
affidavit filed wath it by the judproent creditor. Such
pavmen: into court shall constitute payment of the
condemmnation ~ward within the meaning of section 1251
of this code. Upon such payment into court and the filing
with the couniy clerk of such sbstract or transcript of
judgment and afficavit, the county clerk shall notify by
mail, through their atrornevs, if any, all parties interested
in said avarsd of the time and place at which the court
which tried the condenmution proceeding will determine
the confioting clain:s tn ssid sward. At said time and place
the court shail make such determination and order the
distribution of the meoney heid by the county clerk in
acoordanse therewith,

(ej The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liuble for failure to perform any duty imnposed by this
section unless sufficient information is furnished by the
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identitv theretrom and from the papers and records
on file in the office in which he works. The word “office”
as used herein does not include any branch or subordinate
office located in a different city.

(f) Nothing in this section shall authorize the filing of
any abstract or transcript and affidavit against : 5 any
wages: or salary owang to the Gevernen Liewtenant
Attorney General; er 48 any overpayment of tax, penalty
or interest, or interest allowable with respect to such
overpayment, under Part 10 {commencing with Section
17001) or Part 11 (commenecing with Section 230015 of
Division 2 of the Reventue and Taxation Code.

(g) Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or would be, made on account ofa
garnishiment under this section. ¥er Hre purpese of this

Hay Ay In the event the moneyy owing 6 & judgment

marked “Personst and Confidentials & eopy of the
Fidevit aie @ Notiee to Judsment Debter e provided in



W%é%aﬁb{%ﬁ&é&k@ﬂ%&tﬁ%ﬁﬁ
fuchment debtor st B pleer o emplerment
12+ The Metice 1o Judgment Debtor shalt be i Hobpoint
Your mmnx he enditled o Sl p olpirny exomphng yout
stbey OF Avapes Mo vroonbiens Yoo ane seck the pavies

of gy aternsy oF By vithin 16 devs from the dete your
wirlary ot wapes were lowied uput; deliver an affidevit to
the cotst potdepites the Hdsment fo oxemphk sueh salary or
wazen o5 providod in Secben 608:50 of the ceode of Givit
Broecdure:

thi This section doos not antherize the withholding of
earnings of 3 public officer or employee. The earnings of
a public officer or employze may be withheld only
pursant to Chapier 2.5 (rommencing with Section
7230,

Comment. Secticn 710 is amended to eliminate the use of the
abstract of judgment procedure as a means of garnishing the
wages or salary of a public officer or employee. The earnings of
public officers and employees may be withheld pursuant to the
Employees’ Earnings Protection Law only. See Chapter 2.5
(commencing with Section 723.010}. Sev, elso Cawl Code

gqTIO (o e assignment For voppe et}

CHAPTER 2.5. EMPLOYE.ES' EARNINGS
q, PROTECTION LAW
SEC.F . Chapter 25 (commencing with Section
723.010) is added to Title 9 of Part 2 of the Code of Civil
Procedure, tc read: ’

CHAPTER 2.5. EMPLOYEES FEARNINGS PROTECTION
Law

aArticle 1. Short Title; hefinitions

§ 723.010. Short title

793.010. This chapter shall be known and may be cited
as the “Employees’ Earnings Protection Law.”

§ 723.011. Detinitions

723.011.  As used in this chapter:

{a) “Earnings” means compensation payable by an
employer to an employee for personal services performed
by such employee whether denominated as wages, salary,
commission, bonus, or otherwise.

(b) “Employee” means a public officer and any
individual who performs services subject to the control of

N I At



ant esnpriover ag to both what snall be done and how it shall
be done.

vy “Eﬂ'tg}iﬂver” meany g person for whom  an
individual performs services as an ernplovee.

() “Judument creditor  means the person in favor of
whom 4 Judgment « rendered  and  includes  his
representativi As applict to the state, “judgment
creditor” means toe speniltc stale agency seeking to
collect g -mi" cent or fax fHubility,

(e “js_z:_i_y;u b dettor’ means thie person against whom
a judgment o rendered and sclades s person from whom
the stale is seq Km& to colleet a fux lability,

¢ “Porson” Includes an individual, a corporation, a
partnership or other unincorporated association, and a
;mi’)izf‘ enhity,

et

Comment.  Section T23.011 states dehiitions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an
emplover-emplovee  relationship.  See  Section  723.020.
Subdivisions (b} and (¢} are based on the common law
requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an
employee as long as his employer Hs the legal right to control
both method and result. However, no attempt is made here to
incorporate specific case law arising out of situations involving
problems and issues unrelated to the purposes and procedures
refevant in applying this chapter. “Employee” includes both
private and public emplovees. See subdivisions (b}, (¢), and
(£) . See also Section 710

“Earnings” embraces  zll  remuneration  “whether
denominated as  wages, salary, commission, bonus, or
otherwise.” The infinite variety of forms which such
comnpensation can take  précludes a more precise statutory
definition. Accordingly, the Judicial Council will be required in
spie circumnstances to provide by rule, consistent with the
statutory definition, whether certain items are an employee's
earnings and, if so, the carnings period to which such earnings
are attributable. See Section 723.150. One such item will
probably be vacation credits or pay. Different emplovers will
treat this form of compensation differently. Generally speaking,
however, vacation pay should be subject to withholding only
when paid, re., when the emplovee goes on vacation or
terminates his employment in circumstances where he has the
right to be paid his accrued bencfits.

Unlike the definition of “earnings” used in Titie III of the
federal Consumer Credit Protection Act of 1968, the term used
here does not include “periodic pavments pursuant to a pension
or retirement program.” Separate treatment is accorded such
payments under Section 690.23.



Article 2. Gencral Provisions
§ 723.020. Exclusive procedure for withholding earrings

4243.070., Fxcept as provided in Sectlon 4701 of the Civil Code,
the earnings of an employee shall not be reguired to be withheld by an
emplover for payment +F 5 debt by wsans of any judicial procedure other

than pursuant 1o thia chapiar.

Comment. Seciion 795,020 makes oiear that, with the exception of

wage assignments for suppott pnder Civil Code Section 4701, the Employees’
Earnings Protectinn Law is the exclusive judicial method of compelling

an edmploveir to withhald sarnings. Attachment of garnings before judgment
{8 abolished by Section 487.020(c). For provisions relating to voluntary

wage assignments, see Labor Code Section 300.

¢ This chapter has no eifect on judgment collection
procedures that de not involve the withholding of an
employee’s earnings. See, €., Section 690.18 (retirement
funds). See also “Sections 650.6 (paid earnings) and 690.23
{payments from retirement plan). However, where an
employee’s edrnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule
applies to public entities as well as private persons. This chapter,
for example, imposes limitations on the state’s ability to garnish
wages for tax delinquencies pursuant to its warrant and notice
procedures. See Article 4 (commencing with Section 723.070).
The Employees’ Eamings Protection 1.aw has no effect on
matters that are preempted by the federal Jaw, such as federal
bankruptey proceedings-—-inchuding proceedings  under
Chapter XIII of the Bankruptcy Act—-and federal tax collection
procedures. E.g, INT. REV. CODE of 1954, § 5334{c). Nor does
this chapter apply to deduchons which an employer is
authorized by statute to make for such items as insurance
premiums and payments 1o health, welfare, or pension plans.
See, e.g. GOVT. CoDE §§ 1158, 12420; LABOR CoODE §§ 224, 300.
Finally, this chapter does not affect the procedures for the
examination of a debtor of the judgment debtor provided in
Chapter 2 (Sections 717-723) of this part. See Comment to
Section 723.154.

§ 723.021. Levy made by earnings withholding order

721,071, Notwlthstanding Section 688, a levy of execution upon
the earnings of an employee shall be made by service of an earnings

withholding order upon his emplover in accordance with this chapteT.
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§ 723.022. Employer’s duty to withhold; withholding period

723,022, {a} Lxcept ss otherwise provided by statute, an employer
shall withhold the amounts required by an earnings withholding order from
all earnings of the employes pavsble for any payv period ending during the
withholding period which commences on the tenth day after service of the
grder upon the employer and onds onrthe date of termination of the order.
The date of termination ot rhe carnings witbholding order is the earliest
of the following dates:

{1}y The 130th day alter the order was served.

{2 The date the enployer has withheld the full amcunt speclified in

the order.
grey”

{3) The date of termination specified in a courtserved on the employer.

{(4) The date of rermination specified in a notice of termination served
on the employer by the levying officer.

(b) An employer is not 1fable for any amcunts withheld and paid over to
the levying officer pursuant to an earnings withholding order prior to

service upon the employer pursuant to paragraph (3) or (4) of subdivision

{a).

f¢) For the purposes of this section, service of an earnings with-
holding otrder shall be deemed complete on the date the paper served is
actually first received at either the branch or office where the employee

works or the office from which he i3 paid.

Comment. Sectinn 723.022 states the basic rules governing the
employer’s duty tc withhold pursuant to an earnings
withholding order.

Subdivision !a) requires the employer to withhold from all
earnings of an employee payable for any pay period of such
employee which ends during the withholding period. See
Section 723.150 (Judicial Council authorized to adopt rules
regarding the pay period to which commissions, bonuses, and
the like are attributabley. The withholding period is
deseribed in subdivision (a). It should be noted that omfy
earnings for a pay period ending during the withholding period
are subject to levy. Earnings for prior periods, even though still
in the possession of the employer, ate not subject to the order.
An employer may not, however, defer or accelerate any
payment of carnings to an employee with the intent to defeat
or diminish the satisfaction of a judgment pursuant to this
chapter. See Section 723.153.

The withholding periad generally comunences /O calendar
days {not working or business days; after service of an earnings
withholding order is completed. Subdivision (¢) makes clear
that, for the purposes of this section, service is completed when

_”‘!'5}.—



the navtiealar puper wocbnlly secoived w1 proper office,

Compare Section 723101 For exaniple, it an order is served on

Fridav, the withholding period woidd commence on the second
foliowing Mondey.  Sec Congk Uy, PRoc, § 12 The 1o~ day

delay affords the emplayer thine to orocess the order within his
organization, de. deliver the order to the employer's
bookkeeper, make hookicepig adiustiments, and so on.

The ifutvoductory rliavse tu subdivision {a) recognizes certain

sxceptions o the penersl Hl-day rule. A&n coaployer i3 pot generally

required to withbold pursiant b5 two arders at the same time:
thus, & subseguent order will net be given offect. See Seetion
2023 (priorin Fend Comrnent thereto. Moreover,
withholding muv be delayed bevond the normal /O«day perind
where a prier asiginment of wages is in effect, However, this
defay does not affect the dste the withholding period
terminates under subdiviscon (a; (13 See Lapor Cobi § 3006)
and Conuneut thereto,

The withholding period does not end until the first of the
events described in paragraphs (1) through (5 of subdivision
{a} occurs; thus, the employer has a continuing duty to
withhold.

Paragraph (1} provides a general expiration date {30 days
after the date of service—thus, the employer will usually be
required to withhold for 120 days.

= : A
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Paragraph (2} requires the employer to étop withholding when he
has withheld the full amount specified in the order.

Paragraph (3} reflects the fact that the court may order the termina-
tion of the earnings withholdicg order. See Section 723.105{g). Of course,
in some sltuations, the court will only modify the prior order, and the
employer then muat comply with the corder as modified,

Paragraph (4) requires the emplover co stop withholding when he is
gerved with a notlce of termination. See Section 723.101 (manner of ser-
vice}. A notice of termination is served when the levying officer iy
notified of the satisfaction of the judgment or when the judgment creditor
falls to file a notice of opposition to the judgment debtor's claim of ex-
emption where the judgment debtor has claimed an exemption for the entire
amount withholdable. See Sections 723.027 and 723.105{(e). The Jjudgment
creditor has an affirmative duty to inform the levying officer of the
gatisfaction of the judgment. See Section 723.027.

Service of an order for the conllection of stéte taxes suspends the
duty of an emplover to withhold pursuant to a prior earnings withholding
order (other than a pricr order for state taxes). See Section 723.077

{tax orders). However, this 1v only a suspension. After the tax order

il



13 sabisfied, if the withhelding veriod for rhe prist order has not
terminated, the expicyer must agoin withheld pursuant te the prior order.
Similariy, the dury ro withheld is pog ierminaied by the lavoff, discharge,
or susgensian of an employes and, #7 the eamplovee iz rehired or returns to
work during the withholdiag puticd, the employer must resume withholding
pursuant to the oxder. Final'y, the rermination of orders for the collec—
tion of state taxes are guoveried hy separate rules. See Sectiom 723.078.
See alao Section 723.030 {eEJuut_cf wage assignments for support).

Sometlmes an order will be terminated without the empicyer's prior
knowledge., BSubdivision (b} makes clear thst an emplover will not be
gubject to liabiliry for having withheid and paild over amounts pursuant
te an order priocr to service of a writien termination of the order.
Cf. Section 723.078 (rax orders). The emplovee must jook to the judgment
creditor for the recovery of excesslve amounts previously paid out. See
Section 723.154 (employer entililed to rely on documents actually served),
See also Section 723.105 {recovery from creditor of amounts received after
order terminated).

An earnings withholding order may also be affected by federal bank-

ruptcy proceedings.

*

§ 723.023. Priority of orders generally

723.023. (a) Except as -otherwise provided in this
chapter:

(1) An  employer shall comply with the first earnings
withholding order served upon him.

(2) If the emiployer is served with two or morejorders
on the same day. he shall comply with the order issued
pursuant to the judgment first entered. If two or more
orders served on the same day are BB based on judgments
entered upon the same dav. the empioyer shall cemply
with whichever one of such orders he selects.

(3) Il an earnings witbholding order is served during
the period that an employer is required to comply with
another earnings withholding order for the same
judgment debtor, the subsedquent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent order.

(by For the purposes of this section, service of an
earnings withholding order shall be deemed complete on
the date it is actually lirst received at either the branch or
office where the empldovee works or the office from which
he is paid.

Farmings
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orger, the emnployer raay dedisct an addifimat ser

oo charge of

one dollar each week. A simnilar one-dollar charge was formerly

quthorized undoer Cnvil Code Section 4705 A charge

of $2.50 was

suthorized under Code of Civil Procedure Section 710 when

carnings of a public employee were levied on
seetion. Howew
emplover o make
parnishments geperally,

e

Pyl

yrzent ko Lovy1nd officer

[
b
]
et
Fl
f)
[
Ly
B
b
™
i
-

under that

there was 1o provision authorizing an
¢ service charge i connection with wage

95025, The amount reauired to be withheld

pursuant to s carnibzs withholding erder shall be paid
to the  pevying nfrioed within 15 daye after

pach payment of earnings is rmade to the employe

e unless

the exnplover elects to pay in regular monthly payinents
made not later than the 15th day of each month. In the
jatter case, the mitial monthly payment shall include all
awrnounts required to be withheld from the earnings of the -
employee during the preceding catendar month up to

the close of the employee’s pay period ending closest to
the last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
employee’s earnings for services rendered in the interim
up to the close of the employee’s pay period ending
closest to the last day of the preceding calendar month.

Comment. Section 723.025 specifies when the

amoursts

withheld pursuant to an order must be puid over to the levying off-iceg
Generally, this must be done within 15 days after the employee

is paid the amount remaining after withholding,
employer may elect to make monthly remittances.

but the

Regardless of when, or if, payment is required, the empioyer

is required ic send an employer's return to the
officer. See Sections 723.104 and 723.126.

Ft?.;hj éng

§ 723.026. Levyind nfficer's duty to pay over amount;
return of earnings withholding order

7923.026. The levying officer shall:
{a) Recelve and account for all amounts recelwv

tion 723.025 and pay such amounts over to the perso

at least every 30 days.
(b) Make a reiurn of the earnings withholding

this subdivialon.

the levying officer's return of the wr

order was lasued, the

_ /G-

tevying officer's return of the ear

ed purguant to Sec-

n entitled thereto

order as provided in

If the earnings witnholding order terminates prior to

i+ of execution under which the

nings withholding



ordeor =hail be made at the same tims as his return of the writ as pro-
vided in Seetiom A%3. 1f the earnings withholding ovder terminates after
the levying cfficer’s veturn of the writ of sxecution under which the
order was iesued, the fevviang offtcer's return of the earnings withholding
order shall be made prompily after the order terminates and in the same

)

mannet as the weil was rebarned.

Comttent. Subdivision {(a} of Section 723.016 countinues a requirement
of agubdivision (¢} of fermer Section B&2.3, Subdivision (b) provides for
the levving af{icer’s return of the sarnings withholding order. BSee also

Saction 68D

§ 723.027. Creditor required to notify levying afficgr when
judgment satisfied; notice of termination
723.027. 1f the judgment pursuant te which the earnings with-
holding order is issued is satisfied before the order otherwise ter-
minates pursuant to Section 723.022, the judgment creditor shall promptly
notify the ievying officer who shall promptly‘terminate the order by

serving a notice of termination on the employer.

Comment. Section 723.027 requires the judgment creditor to give
notice of zatisfaction of the judgment to the levving officer if the
earnings withholding order haz not yet terminated. See Sectiom 723.022;>

Cin some cases, the employer will be aware of the
satisfaction by virtue of having himself withheld the amount
necessary to satisfy the jucgment. See Section 723.022(4) (). In
this case. Section 723.027 does not spply. However, the
judgment may be satistied by additional payments from the
debtor or through other debt collection procedures instituted
by the creditor, If this is the case, Section 723.027 applies, and
the creditor hag the duty to notify the levying officer promptly of the
gatiafaction so that the levying officer may serve a notice of termina-

tion on the emplover. 48 to the general duty of a creditor to furnish a
debior s satisfaction of jndoimen?, see Secotion 675, As to manner
of sorvicr, ree Secrion T30

§ 723.028.  Withholding order for costs ond interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order.



swukes clear that a judgment
creditor must apply for another earnings withholding order to
recover costs and interest that veerue foliowing the application
fov o prior ovder 1 e A creditor obitaing o judgment
which his debtor dooy not e, The ereditor applies for and
e nrder directed to the deblor’s
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emplover, The apoboeat srder recuire payment of only
these tine of the application for this
srier sheatien for msuanes of earnings

withiolding  ordert  ond 722123 (condent  of  ecarnings
spheation for this order, further
ndpiment will, secrue. If the
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b rudind s
followlng the same procedore ag before. This later applicarion and
order sre subtect to the sama geseval requirementd as any other with-
holding order. 0F course, the sarpndngs withholding order for coats
and intereat may only be issued 1 a wrie of execution 1s outstanding.

See Section 723,102. It is not entitled to any priority over the

orders of bther creditors, und the creditor is required to comply
with the waiting period prescribed by Section 723.107.

§ 723.029. Lien created by service of earnings withholding order

723.029. Service of an earnings withholding order
creates a lien upon the earnings required to be withheld
pursuant to such order. Such lien shall continue for a
period of one year from the date such earnings became
payable.

Comment. Section 723.02% provides a special rule for the commence-
ment of a lien of execution on earnings. Compare subdivisions {c) and
(d) of Seetion 688 which provide that the levy under a writ of execution
creates a lien on the property levied upon for a perlod of one year from
the date of the issuance of the execution. Service of an earnings with-
holding order is & form of levy of execution. See Section 723.021. How-
ever, the lien en each installment runs for a year from the date the
earnings became payable. This rule is comparable to that provided for
judgment liens for alimomy and child support payments by Section 674.5
of the Code of Civil Preocedure.

The purpose of Section 723.028 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the prierity questions
are not already regulated by other provisions of this chapter.
See Section T23.023 see also Labor Code Section 300. For
example, if installments swre not promptly paid, competing
claims may arise under conflict-of-laws rules {see Sanders v.
Artnoar Fertilizer Works, 292 U8, 190 (1934) ) or in supervening
proceedings under the Bankruptey Act (§ 67(a)}.
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Althousgh the lien i limited to one vear, it will not expire if,
hﬁxﬁ%M;@Hiﬂﬁhecnwy&wgmnmith?kwymgcﬁﬂﬁm
brings suit against the ernployer for the pavment of the sums the
creditor claims should have been paid to him. See Hoyle v
Fawkins, 71 Cal 2d 229, 455 Pid 97, 78 Cal. Rotr, 161 {1969},

§ 723.630. EBffect of wage azsignment for support

s

[

o

723.030, {a) Hothiag in tnls chacter affects an order made pursuant

de

Q

to Section 4701 of the Civil & .

(b) An order made pursuent e Section 4270 of the Civil Cede shall
be given pricrity over any =sarnings withholdlag order as provided im that
gection. An employer wpon whew an order made pursuant te Section 4701
is sarved ahall withbhald and pay over the samuings of the emplovee pur-
guant to such order even though the employer ie already required to com-
ply with an earnings withholding order.

{¢) Subject to subdivisons (bj, {(d}, and (e), an employer shall
withhold earnings of an employee pursuant to both an order made under
Section 4701 of the €ivil Code and an earnings withhelding order.

{d) The employer shall withhold pursuant to an earnings withhold-
ing order only to the extent that the sum of the amount withheld pur-
suant to the order made under Section 4701 of the Civil Code and the
amount withheld putrsuant to the ecarnings withholding order does not exceed
the amount that may be withheld under Article 3 {commencing with Section
723.050}).

{e¢)} The employer shall withhold pursuant to an earnings withholding
order for taxes only to the extent that the sum of the amount withheld
pursuant to the order made under Section 4701 of the Civil Code and the
amount withheld pursuant to the earnings withholding order for taxes does

not exceed the amount that may be withheld under Article 4 (commencing

with Section 723.070).

Comment. Section 723.030 states the effect of a wage assignment
for support made pursuant to Section 4701 of the Civil Code on an earnings

withholding order.
Subdivision {a) makes clear that nothing in this chapter affects the

wage assignment for support, and subdivision {b} makes clear that the wage
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assignment haw prinvliy over any earnicss withbolding order as provided 1n
Section 4701,

Subdivisiors {5) and {2) of Section 723,030 make clear that, where a
wage assignment for suppere vnder Section 4701 of the Clvil Code is in
effect, the amount witbheld from the debior's ecarniog= pursaant to such
wage apsignment Is deducted from the amount that ctherwise would be with-
held pursuant to the wifhholding tsble prepared Ly the Judicial Council on
an earnings withholdioes ordar te enforce an ordinary money judgment. Sup-
pose, for example, that » wage assignment for support under Section 4701
ig in effect which reguires that S$4U per week be withheld. Assome that
the table srepared pursuani to Sectlon 723.050 limits the amount that may
be withheld on $400 pgross weeily earnings to 5356. To determine the maximum
amount that may be withiield pursuant te the earnings withholding order, the
$40 withheld pursuant to the wage assignment for support is subtracted from
the $56, leaving $16 as the maximum amount that may be withheld pursuant
to the earnings withholding order. For a special rule applicable when the
earnings withholding order is on a judgment for delinquent amounts payable
for child or spousal support, see Section 723.052. The rule stated in
subdivision fd) of Section 723.030 is required vto aveld conflict with the
federal Consumer (reditor Protection Act. That act requires that the
amount withheld pursuant to a wage assignment under Sectiom 4701 of the
civil Code be included in derermining whether any amount may be withheld
pursuant to an earnings withholding cvder on an ordinary judgment. See
subdivision (¢} of Section 302 of the act {"The rerm 'garnishment’ means
any legal or equitable procedure through which the earnings af any in-
dividual are required to be withheld for payment of any debt.'). See
Letter from Bea P. Hobertson, Deputy Administratoer, U.5. Department of
Labor, dated August Z, 1972, on file in office of California law Revision
Commisaion, and Wage ond Howr Divislon opinion letters WH~100, WH-104, and
WH-112,

Under subdivisten (&), the amount that could be withheld pursuant
to an earnings withhelding order for taxes wonld be computed in the same
manner as for an ordinary earnings withholding order usiang the table pre—
pared pursuant ¢o Section 723,074 unless the earnings withholding order

for taxes is obtaipned under Section #23.076.
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Article 3. Restrictions on Barnings Withholding

1
§ 722,050, standard axematdoans

TE.050 {8) Ay used in this section, "available
earnings” for any workweek .neaz g the eamings of the
judgmémt debtor ior that workweek less the sum of all the
followingg

{1} The amcunt that wou td be withheld for federal
persopal income aves from the same amouant of earningy
of a sinule uerson who (.id,ln}..‘? no exemptions,

{2} The smount thut would be withheld for federal
social security taxes from the same amount of earnings if
earned during the first week of a calendar year by a
person subject to withholding for that tax.

(1) The amount that would be withheld for worker contributions
to the Unemnployment Compensatian Dizability Fund under Sections 984 and

985 of the Unemployment Insurance Code from the same
amount of earnings if earned during the first week of a
calendar year by a person subject to withholding for that
purpose.

(4) The amount that would be withheld for state
personal incorne taxes from the same amount of earnings
of a single person who claims ne exemptions.

{5) An amount egjual to 30 times the federal minimum
hourly wage prescribed by Section 6{a)} (1) of the Fair
Labor Standards Act of 1938 in effect at the Hme the
earnings «re payable. .

(b) Except as otherwise provided in Sections 723.030, 723,071, T23.052,
723.074, 723.075, and 723.076, the maximum amount of the
earnings of a }udgﬂlﬂﬁt debtor int any workweek which
may be withheld pursuant to this chapter shall be -
computed as provided in this subdivision. -

————

(iaere the available carnings of the judgment debtor for the workweek are
legs than ten dellars (510), nothing ashall be withheld., 1If the available
earnings of the judgment debtor for the workweek are at least ten dollars
£510) but not more than forty-five dolliars (543), 50 percent of the avail~
able earnings shall be withheld. Where the avallable earnings of the
judgment debtor for the workweek are greater than forty-five dollars {($43},
twenty*three‘dollars (323) plus 25 percent of the available earnings in
excess of forty-five dollars {845} shall be withheld. Where the avail-

able earnings of the judgment debtor for the workweek are ten dollars «
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($10) or more, i the amount romouted under this
eubdivision is noi a multipte of one doliay (§3), fractional
eraounts less than ooe-half deller (3030 shall be
disregarded and frectipnal amounts of one-half dofler
($0.50) or more shell be rounded upward to the next
higher whele dollar

(e} The Tudicial Council shall preseribe by rule the
method of computing the amount to be withheld in the
case of earnings for any pay period other then a week,
which methad shall bs substantislly eguiveient in effect
to that prescr.bad in subdivision ().

(d} The judiciai Councié shall prepare withholding
tables for deterininiuy the emount to be withheld from
the earvings of ensployes: for representative pay periods.
The tables muy prescribe tae amounts o be withheld
according to reascnable esrnings hrackets. The tables
prepared by the Judicial Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in al! cases where the tables permit
computation of the amount to be withheld.

Comment. Section 723.050 providea the standard exemption applicable

te 41l earnings withholding orders other tham orders issued om a judg-

ment for delinguent amounts payable on & judgment for child or spousal

support (Section 723.052) or certain orders for taxes (Section 723.076).

See alao Sections
723.076 (taxes}.
hardshilp showing).

723,030 (wage assigmments for support), 723.074 and

See alao Secticn 723.051 {exemption cbtained by special

Section 723.050 reflecte peliciesa similar to

- e

e e

{those underlying Sections 32 and 33 of the federal Consurner
Credit Protection Act. 15 U.S.C §§ 1572-1673 (1970). Thus, in
determining the amount of the debtor’s earnings subject to
garnishment, under both this section and the federal iaw, cer-
tain basic amounts withheld pursuant to law are first deducted.
However, federal law requires the deduction of all amounts
actually “required by law 1o be withheld.” For example, the
amount zctually withheld for federal income tax purposes from
the debtor's earnings is deducted in deteriining his earnings
subject to garnishment {"availakte earnings”). Thus, a debtor
claiming & greater number of exernptions will have less income
withheld and therefore more subject to garnishment. This pro-
duces the anomalous situation that a debtor with u large family.
and greater needs may have more earnings garnished than a
single debtor with the same gross income and with more limited
needs. Moreover, the federal statute does not elaborate upon
what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Sechion 723 950 sperifies
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the amounts to be deducted in determining the portion of the
e oS st wint st il LF fowarn b e avinbable
eoriings’ ). These i are relatod to the types of deductions
roddde wnger fele Lore, they gre beus! on the mmounty
withheld for federsd and state incmme taxes, sovial security, and
state disability irsurance. See paragrophy (11-{4; of subdivision
(a1 Currentiy, the socisl seourity tax rafe s 585% (INT. HEV.
CoDE OF 19534, § 3101 the state disability nsurance rate is 1%
(UnEMP, Ins. CooE € 8841 The amount deducted to deterrmine
available earnings s fxed secording to u formula and is not
necessarly the amount actuslly deducted from the debtor's
swmings. One of the major benefits of this scheme i that it
permits tables to be prepared which indicate the exact amnount
<+ be withheld from any ghen anount of gross earnings. Sub-
Aivision ¢4 direots the Judiciat Council to prepare tables which

will be diats [huted o epplovsrs reguived to withhold earnings., See
Sectdon 773.1037L . An euployers thercfore generally need not make any
computarions bt will aimply withnold pursuant o an earnings with-
liolding order vhe amount ilsted iv the tsbles nrovided him.

C;; Both the federal scheme and Section 723.G50 make some provi-—)

(sions for the effect of inflation. The federal statute, however,
merely provides a floor based on the federal minimum wage.
That is, the federal statute does not permit the creditor to
reduce the debtor's weekly disposable earnings below an
amount equel to 30 times the federal minimum wage. As the
federal minimum wage is increased, this floor is increased ac-

_cordingly. (Under the faderal law in effect on January 1, 1976,
if a debtor’s disposable earnings are less than $68 per week, no
garpishment is permitted; if his disposable earnings are be-
tween $69 and $92, all his disposable earnings above $69 are
subject to garnishiment; if his disposable earnings are more than
$92 2 week, 25 percent of his disposable earnings are subject to
garnishment.) This floor is not an exerption excluded from

every debtor's earnings. To contrast, paragraph {§) of subdivision {a)
provides a basic minimum exemption that is alwaye deducted 1n determining
available earnings. Moreover, subdivision (b} provides a formula that
precludes withholding less than 55, ¥From $10 to $45 available earnings,
a 50-percent rule is applicable and, above $45 avallable earnings, 25
percent of the available earniags mey be witbheld. Cf. Sectiom 723.074
(state taxes).

Where a wage assignment for support under Section 4701 of the Civil
Code 13 in effect, the amount withheld from the debtor's earnings pur-
guant to such wage asslgnment is deducted from the amount that otherwise
would be withheld pursuant to the withholding table prepared by the

Judieial Council on an earnings withholding order on an ordinary money

[
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judgment. See Section 724,030 and Comnent thereto. The amount that
may be withheld pursuant to an admlntisiracively isgsued sarnings with-
holding order for taxss when a wase assignment under Section 4701 of the
Civii’ CQode 1s ds effect is computad o the some maner using the table

§ H R K s RPN | Ty 5 - » Fal .
prepared pursuant e Sectlon U23.074.  See Section 723,030 and the Com

ment thereto.

§ 723.051. Additional amounts nCessSary Ior support exempt

723,651, ¥urewe ae provided In Section 723.052 and in Artiele &
(commencing with Section 723.073), the portion of his earnings which a
Judgment debtor proves is necessary for the support of the debtor or
the debtor's family supported in whole or in part by the debtor is ex-
empt from levy under this chapter unless the debt is incurred for per-
sonal services rendered by any empiovee or former etiployee of the judg~
mentt debtor. Nelther the judgment debtor’s accustowed standard of
living nor a standard of llving “appropriate to his station in 1ife" 1is
a criterion for measuring the judgment debtor's clailm for exempt ton

under this section.

Comment, Section 7273.031 is based oo the hardship exemption formerly

provided by subdivision (b) of former Section 90,6, However, Section
723,051 makes clear that this exemption 13 not intended o he uzed for the
maintenance of a life style appropriste to the judement debtor's station
in life or for an accustumed standard of living while the tudgment debtor
owes money on unsatisfisd judpgments. Both the Judgment debtor with a
family and one without & famity way clalm the exemption under Section
723,051, ¥For a special provision applicable where the earnings with-
holding order is on a judgwent for delinquent support payments, see Sec-
tion 723.052,

Subdivision (b} of former Section 6%0.6 prevented the judgment debtor
from claiming the hardship exemption 1f the debt sought to be collected
was Incurred by the debtor, his wife, or his family for the common neces~
sarles of life." This exception to the hardship exemption has been elimi-

nated. Likewlse, the limitatfion of the hardship exemption under former
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Section 6%G.6 to earninge veceived "within 30 davs next preceding the date
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of g withiololuy by e employer coder Sectioa 652,37 has been eliminated
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Section 723.0%1 continues the former exception o the hardship exemption
= aniy b )

under Sectdon 690.6 wheve the garnishment 4s on a iudgment for a debt

incurred for personoi se
Uy Eor personol services rendered by apv love
£ r cen rendered by any emplovee or former emnloyee

of the judgment debior.

n juduyment is for dslinguent
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§ 723.052. Exemptici wh
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723,052, -{a} Egeopr as provided In subdivision (b}, anly one~half of
the earnings of vhe Judgment debitor pluas any amonpt withheld from the judg-
ment debtor's earnings nursuant to a wage asaignment under Sectlon 4701 of
the Civil Code is sxempt {rom levy uncday this chapter where the earnings
withholdiﬁg order iz on & writ issved upor s judpgment for delinquent awmounts
payable upon a judgment for the suppert of a child, or spouse or former
spouse, of the judgment debtor, including reasonable attorney's fees allowed
in connection with the obtaining of such judgment.

{b) Upon metion of any interested party, the court shall make an
equitable division of the judgmert debtor's earnings that takes into ac-
count the needs of all the persouns the judgment debtor is required to
support and shall effectuate such division by an order determining the
amount to be withheld from the judgment debtor’s earnings pursuant to the

earnings withholding order referred co in subdivision (a).

Comment. GSection 723.052 retzins the substance of the former law
applicable to a wage garnlishment on a judgment for delinguent amounts
payable for child or apousal support. Since the federal limitations do
not apply to such s garnishment {subdivision {b} of Section 303 of the
federal Consumer (redit Protection Act), this case was covered by the
exemption of cne-half of the judgment debtor’s earnings provided by
gubdivision (a) of former Section 6%0.5. Sectiom 723.052 makes clear that,
in applying the 50-percent-of-earnings exemption, the amount withheld from
the earnings of the judpment debtor purstant tc a wage assignment for sup-
port under Section 470%1 of the Civil Code 1s included in computing the 50
percent of the judgment debtor's earnings that may be withheld, For exam~

ple, if 30 percent of the judgment debtor's earninpgs are withheld pursuant
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to a wage assignwent for support, sn addicional 20 percent may be withheld
pursuant to the earnings withholding order on the writ issued on the judg-
ment for delinquent amounts payable for child or spousal support.
Subdivision (b) makes the 5H0~perceni-ovf-earnings standard provided
by subdivision {a) subject co the power of the court to make an order that
more or less of the earnings of the judgment debtor be withheld where the
earnings withholding vrder is os a writ fssued on a Judgment for delinquent
amounts payable for child or spousal support. Upon the motion of any in-
terested party, the court shall make an equitable division of the judgment
debtor's earnings between,.for example, his first wife and children and
himself and his second Familv., This continues the substance of prior law.

See Rankins v. Rapkins, 52 Cal. App.Z2d 231, 126 P.2d 125 (1942).

Article 4. Earnings Withholding Orders
for Taxes

§ 723.070. Definitions

723.070. As used in this article:

(a) “State” means the State of California and includes
any officer, department, board, or agency thereof.

(b} “State tax liability” means a liability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 9001, 16071, 18906, 26191, 30341, or
32365 of the Revenue and Taxation Code or (2) a notice
of levy pursuant tc Section 1755 of the Unemployment
Insurance Code or (3) a notice or order to withhold
pursuant to Section 6702, 7351, 8952, 11451, 16101, 18817,
926132, 30311, or 32381 of the Revenue and Taxation Code.

Comment. Section 723.070 provides definitions for terms used
in this article.

“Giale” means the state or any agency thereof. Where the
term “state’” is used in this article, it refers to the particular state
agency that administers the particular tax law under which
recovery of the delinguent tax is sought. See Section 723.011(d).

The definition of “state tax liability” makes this article apply
to those tax liabilities for which a warrant may be issued
pursuant to Section 1785 of the Unemployment Insurance Code
{unemployment compensation contribution) or Section 6776
(sales and use taxes}, 7881 (vehicle fuel license tax}, 9001 (use
fuel tax), INENMERSERENMINNS, 16071 (gift tax),
18906 (personal income tax), 26191 (bank and corporation
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taxes}, 30341 {cigaretie tax), or 32365 (alcoholic beverage tax)
of the Hevenue and Taxation Code or for which a notice of levy
may be given pursuunt to Section 1755 of the Unemployment
Insurance Code {unemploviment compensation contributions)
or for which a rotice or order to withhold may be given pursu-
ant to Section 6702 (zales and use tax), 7851 {vehicle fuel license
tax), 89532 {use fuel tuy’ R . 11451
{private car tax), 16101 (gift tax}, 18817 (personal income tax),
26132 (bank and corporation taxes), 30311 (cigarette tax), or
3235}1 {alcobolic beverage tax) of the Bevenue and Taxation
Code.

§ 723071, Exclusive procedure Yor withholding earnings for state
tax liability

723.071. This chapter do=s not limit the state’s right to
collect © state tax liability except that {a) no levy upon
earnings of an employee held by an employer s
effective unless such levy is made in accordance with the
provisions of this chapter and (b) the methods of
collection referred to in subdivision (b} of Section 723.070
may not be used to require an employer to withhold
earnings of an employee in payment of a state tax
liability.

Comment. Section 723.071 makes clear that the levy
procedure for withholding ezrnings of an employee for the
collection of state tax liability provided in the Employees’
Earpings Protection Law is exclusive. The authorization, for
example, to direct orders to third persons who owe the taxpayer
money found in Section 18817 (personal income tax) and
Section 26132 (bank and corporation tax) of the Revenue and
Taxation Code is limited by Section 723.071. This article deals,
however, only with levy on earnings to collect certain state
taxes. The collection of federal taxes is accomplished pursuant
to federal law and cannot be limited by state law. See INT. REV.
Cobr of 1954, § 6334{c). As to other taxes not within the scope
of this article, the tax obligation must be reduced to judgment,
and the tuxing authority wmway then obtain an earnings
withholding order like any other creditor; such order is treated
the same as any other earnings withholding order, and this
article does not apply.

§ 723.072. Withholding order for taxes; notice and opportunity
for review of liobility before order issued

723.072. (a) A “withholding order for taxes” is an
earnings withholding order issued pursuant to this article -
to collect a state tax liability and shall be denoted as a
withholding order for taxes on its face.

(b} A withholding order for taxes may only be issued

where:
(1) The existence of the state tax liability appears on
the face of the taxpayer’s return, including a case where
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such tax Hability is disclosed from the taxpayer’s return
after errors i mathematical computations in the retum
have been corracted: or

2y The stute tea wsbility has been sssessed or
determined, & provided in the Bevenue and Taxation
Code or Unemplovment Tnsurance Cods, and the
taxpayer had notice of the proposed assessment or
determination and had avaiiable an oppoertunity to have
the proposed assessment or ¢etermination reviewed by
appropriate administrative proeedures, whether or not
he took advantage of that opportunily.

{c) Ia any case where o stele tax liability has been
assessed or determined prior o Jenuery & 0% July 4,
1977, and the state determuines that the requirements of

subdivision (b} may not have been sabisfied, the state
may send a " Notice of Propeosed Issuance of Withholding
Crder for Taxes" to the taxpayer st his last known address
by FHrst-ciass meil, posiage prepaid. The notice shall
advise the taxpayer that he may have the assessment or
determination reviewed by appropriate administrative
procedures and how he may obtain such a review. I the
taxpayer is sent such a notice and requests such a review
‘within 30 days from the date the notice was mailed to
him, the state shall provide appropriate administrative
procedures for review of the assessment or
determination and shall not issue the withholding order
for taxes until the administrative review procedure is
completed, If the taxpayer is sent such a notice and does
not request such a review within 30 days from the date
the notice was mailed to hiin, the state may issue the
withholding order for taxes.

(dy A withholding order for taxes may be issued
whether or not the state tax liability has been reduced to
judgment. :

Comment. Section 723.072 provides that no withholding order
for taxes may be issued unless the state tax liability either
appears on the face of the taxpayer’s tax return or has been
determined in an administrative proceeding in which the
taxpayer had notice and an opportunity for administrative
review. See Greene v. Franchise Tax Board , 27 Cal. App.3d 38,
103 Cal. Bptz. 483 (1972). However, no review of the taxpayer's
tax liability is permitted in court proceedings under this
chapter. See Section 723.082.

Few state tax liabilities are reduced to judgment. Subdivision
{d) recognizes this. ‘

§ 723.073. Provisions governing tax withholding orders

723.073. Except as otherwise provided in this article,
the provisions of this chapter govern the procedures and
proceedings concerning & withholding order for taxes.
For the purposes of this article, a reference In this chapter to a

"levying officer” shall be deehed to mean the speciflc state agency

seeking to collect 2 state tax liability under thies article.
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Comment. Section T23.073 makes clear that the provisions of
this chapter governing corvinings withholding orders are
applicable to withholding orders for taxes except to the extent
that this article contains special provisions applicable to such
orders.

§ 723.074, Agency ‘ssucd withholding order for taxes

723.074. {a} The state may itself issue a withholding
order for taxes under this section to collect & state tox
liability. The order saall spocify the meximum amount
that may be withheld pursuunt to the order (unpaid tax
bability including any peoaliies, accrued interest, and
costs).

(b} The smouni to be withheld by the employer
pursuant to an order issued under this section shall be the
amount required to be withheld pursuant to subdivision
{c} or such lesser amount as is specified in the order.

(e} Unless a lesser amount is specified in the order, the
arncint to be withheld pursuant to an order issued under
this section is two times the maximum arnount that mey
be withheld under Section 783.050, except that the state
may require that ten doflars ($10) be withheld if 5

¢ the amount of the taxpayer’s
errnings is sufficient that a portion of his earnings would
be withheld pursuant to Section 18806 of the Revenue
and Taxation Code if such earnings were subject to
withholding under that section but the amount of his
earnings is not sufficient to permit withholding under
Section 723.050. In determining whether the earnings are
sufficient so that a portion of the earnings would be
withheld pursuant to Section 18806 of the Revenue and
Taxation Code, the table issned under that section
applicable to a single person without allowance for
additional exempticns shall be used. The state shall
prepare withholding tables for determining the amount
to be withheld from ithe earnings of employees for
representative pay periods pursuant to orders issued
under this section. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets.
The tables shall be used to determine the amount to be
withheld in all cases where the tables permit
computation of the amount to be withheld,

Comment. Section 723.074 specifies the procedure to be
followed when the state taxing agency itself issues the
withholding order for taxes. In such case, no application to a
court for the order is required. Under an order issued pursuant
to Section 723.074, the employver may be required to withhold

- not more than twice the amcunt permitted to be withheld
pursuant to Section 723.050 (except that $10 is required to be
withheld m certain instances where the amount of earnings
would not be sufficient to reguire withholding under Section
723.050%. The state taxiog agency provides the employer with
withholding tables prescribing the amount to be withheld
pursuant to orders issued under this section. The amount
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o anust be withheld
i losser smount
st 1o sebdivision
{3y or :_'é} Mg oner o the effect of a4 wage assignment

for support L oof ghe Sivel Code, see subdivision (e}

of Section 733, Che Uomment bhorsto,

Mot to larpoyer; teuvoiion o smount withheld

chicn apphies tooany withholding
o vnder this article,

My i w2301 the withholding order for taxes, the
siate shall serve upon the emplover an additional copy of
the order and 2 notice umrming the tagpayer of the
effect of the order and of his right to heanings and
remedies provided in thiv chupter. Withia fve days from
the date of service, the employer shall deiiver to the
taxpaver 0 copy of the order and the notice, except that
immediate delivery shall be made where a jeopardy
withholding order for taxes has been served. If the
taxpayer is no longer empiloyed by the employer and the
employer does not owe him any earnings, the employer
is not required to msake such delivery.

(¢} The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding order for taxes, and
the taxpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 15 days after the request is received
by the state.

{d) After the state has made its determination under
subdivision (c), the taxpaver may fle a claim of
exemption to claim the exenption p rov:ded by Seection
723.051, in the manner provided in Secizmn 723.103, with
& court of record in his county of residence. No fee shall
be charged for Kling such claimn of exemption. After
bearing, the court may modify the withholding order for
taxes previously issued, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050.

Comment. Section 723.075 requires service of a copy of the
srder and a notice m%ormmg, the employee of the effect of the
order and his right to hearings and other remedics. These
papers are sexved on the emplover who is reqmrt,d to deliver
them to the employee. CF Section 723104 (ordinary
withholding orders). See a'!'m Section 723.155 {employer not
subject to civil lability). Section 723.075 requires that the
taxpayer first seek administrative relief before he can claim the
exemption provided by Section 723,051 (hardship exemption)
in a court proceeding. \;m withstanding the hardship exemption
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ot The sprlicshion for the srder sﬁmﬁ include an
affidavii steing that the etate hue served upon the
taxpayer both of the following:

{1} A copy of the spplication.

{2} A notice informing the taxpayer of the purpose of
the application and his right to appesr in regard to the
application.

() Upon the filing of the application, the court shall
immediately set the matter for hearing and the court
clerk shall send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing.

(e} After hearing, the court shall issue 1 withholding
order for taxes which shall reguire the taxpaver’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Section 723.050.

{f) The state may issue a temporary earnings holding
order, which shall be denocted as such on its face, in any
case where the state intends to apply for # withholding
order for taxes under this section and has determined
that the collection of the stute tax liability will be
}eﬁpardwed in whole or in part if the temporary earnings
holding order iz not issued. The temporary earnings
holding order shail bz directed o the taxpaver’s
employer and shall require ki to retain in his possession
or under his control ail or such portion of the earnings of
the taxpayver then or thereafter due as is specified in the
order. Together with the temporary earnings holding
order, the state shell serve upon the employer an
additional copy of the order and a notice informing the
taxpaver of the effect of the order and of his right to
remedies provided in this chapter. Upon receipt of the

I
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order, the employer shali deliver to the taxpaver a copy
of the order and notice. 17 the taxpayer is ao longer

* + -3 } = -
emploved by the empplover and the emplover does not

owe him any carning st i not reguired o

Phue oynnloy

%

make such delivery. Th wrary earnings holding
arder cxpires 15 days fromn the daf ‘ J 2
employer unless it s extended by the court on ex parte
application for good cause shown, 1 3 tsinporary enrnings
Lolding order is :¢d on an ermployer, the state mav not
thereafier, for a period of by months, serve on the s&ma
employver another temporary earnings holding order for
the saine emplovee andess the court for good cause shown
otherwise orders. Bections 7231583 and 723,154 upply to
temporary sarnpings bolding orders issued under this
section.

R34S provides « procedure whereby the
LAY GEODBOV CRTD ain oy order ) after court hearing, that
requures the emplover to withhold sl of the employee’s
earnings in excess of the amount essential for the support of the
tuxpaver snd his fumily. Ao order muy be obtained under
Section 721075 that requires the withholding of more than the
amount that the state taxing sgency could require the employer
to withhold pursuant to an order issued by the agency itself
under Section 723.074. This grunt of authority is not intended as
a directive that such authority be used generally. This extreme
remedy could be harsh in its application and should be used
sparingly. The state taxing agency is always entitled to a
withholding order in an amount not Jess than the amount
permitted to be withheld under Section 723.050 even though
there is 4 court hearing on the employee’s claim that all of his
earnings arc essential for the support of the taxpayet and his
family. Provision is made in subdivision {f} of Section 723.076 for
a ternporary order directing the employer to hold any earnings
of the emplovee then or thereafter due. Such orders should be
used only in rare and unusual cases.

Commant. Sorbon

§ 723.077. Priority of order
793.077. {(a} Subject to subdivision (b}, an employer

upon whom a withbolding order for taxes is served shall

withhok! and pay over earnings of the employee

pursuant to such order and shall cease to withhold

garnings pursuant to any prior order except that an
order made pursuant te Section 4701 of the Civil Code shall be given
priority as provided im that section. When an emplover is required to
cease withhelding earnings pursuant to a prier order, he shall notify
the levying officer who served the prior order that a supervening with-

holdiog ocrder for taxes is in effect.

e
=

T A
g T



_ et shad aul witabold earnings of an
ernaiover porsuant to o withholding order for taxes if a
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GVer any ade pursuvant Lo (ivwil Code Sec-

vdon SF0Y oy anothey wi

iging wrder for texes. A3 indicated in the

for support under Civil

Oomment to Sectian F07U33506,
prlariiy ower any other sorder zs provided in

gzuivpment for support is In effect

senuent rax order ds feceived, the emplover will continue to

mppporl, ond the amcunt wichbeld pursvant to the tax order
wili be redoced by the amount withheld pursuant te the wage agsignment
for support. Bimilarly, where s tax order is in effect and a wage

ssignment for mupport is served, the wage assignment again takes priority.

4]

S5ee the Comments to Sectloens 723,030 and 723.050. However, where the
prior earnings withhelding crder is for the celiection ‘of a debt other

than for texes, the tax order displaces}

o

{the prior order, and the emplover must withhold unly pursuant
to the tax order until the tax debt is completely paid. If the
earnings withholding order for taxes is satisfied during the
withholding period of the prior order [Section 723.022;, the
emplover must then again withhold pursuant to the prior order,
Where there is & prior tax orcder in effect, the second tax order
is ineffective: the employer may not withhold pursuant to the
secend order and must promptly notify the agency which issued
or obtained the second order of the reason for his action, See
Section 7231040,

§ 793.078. withholding period; notice lerminating order

723078, (o Excepi ay provided in subdivision (b,
the employer shall not withhold pursuant to a
withholding order for taxes from carnings of the
employee payable for any pay peried of such employee
that ends prior to the kenth day after service of the order.

by A “ieopardy withholding order for taxes,” which
shall be denoted as such on its face, is a withholding order
for taxes thst requires that the employer withhold
pursuant io the order from earnings due to the employee
at the time of service of the order on the employer and
from earnings thereafter due. A jeopardy withholding
order for taxes may be issusd only where the state has
determined that the collectisn of u stute tax lability will



e j#ﬁp&‘ Heerd inowhals o7 o part E""}‘ doda “fr}ﬂ' the time
w?‘wn witiihaiding fron: ewrrungs connmsnges.
Ar euployer shall continue to withhold pursuant
o u:.s withhalding order {00 texes uniil the amount
x};ﬁalﬁ?j it the order has brt:fm pairl in full or the order
: withdraws, excopt thet the order shall avtormatically
tezmtna?L ore vear after the emploves 3 no longer
emploved by the amplover, The state shall promptly
serve on fho F“‘ﬁpéw wf a netive terminating  the
withi mic’hnﬁ orvider for taxes if the state tax lability for
which the withholding order for taxes was issued is
satisficd before the cmployer has withheld the full
amount rpecified in the order, and the employer shall
diseontinus withholding in s;&mphance with such notice.
Section 725,087 does not apply to a withhelding order for
taxes.

B

‘5:

Comment.  Bubdivision {a] of Section 723073 reguires the
empioyer to withhold commencing at the same time as with any
other order. CF Section 723.022. Subdivision (b) provides for a
jeopardy withholding  order that requires immediate
withholding. Such an order should be used only in rare and
unusual cases. Subdivision (¢) requires the emplover to
withhold earnings pursuant to a withholding order for taxes
until the amount specified in the order has been paid in full and
provides for z notice if the tax liability is satisfied before the full
amount specified in the order has been withheld. The notice
required by Section 723.078 is in lieu of the notice provided by
Section 723.027. I’ not cariier terminated by the
court, the order automatically terminates one year after the
employee is no longer employed by the employer. Thus, for
example, if the employee is laid off but returns to work for the
same employer within one year from the date of the layoff, the
employer must withhold pursuant to the suppoert order. On the
other hand, if the employee dees not return to work vntil tnore
than one year from the date he was luid off, the order expires
at the end of the year, and nothing is withheld pursuant to the
crder when the emplovee returns o work,

§ 723.079. When receipt required

723.079. No receipt need be sent to the taxpayer for
amounts paid over to the state pursuant to a withholding
order for taxes unless the taxpaver has requested in
writing that he be sent receipts for such amounts.

§ 723.080. Service

23,080 Service of a withholding order for taxes or of
any other notice or docwment required under this
chapter in connection with a withholding order for taxes
_may be made;by first-cluss mail, postage prepzud ar by
any authorized state employes. Service of & withholding
order for taxes is complete when it is received by the
ernployer. Service of, or the providing of, any other

- r‘f
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natice or document raguired to be served or provided
under this chapter in connection with a withholding
order for taxes is cornplete when the notice or document
is degosited in the mal addressed to the last known
address of the persot; on whom it is served or to whom
it is to be provided.

sy

Comment.  Saction TZLI8U pwovides special provisions for
service of potices, documents, and orders under this article, This
special service provision v in lieu of the one prescribed by
Section 793101

723081, Except for the formns referred to in Section
23076, ¢

723076, the state shall prescribe the form of any order,
natice, or other document reguired by this chapter in
conmection  with 2 withholding order for taxes
notwithstanding Sections 723.100 and 723.120, and any
form so prescribed is deemed to comply with this
chapter,

Comment. Section 723081 requires that forms used in
connection with this article be prescribed by the state taxing
agency administering the particular tax law except that the
Judicial Council prescribes the forms used in connection with
court issued orders under Section 723.076.

§ 723.082. Review of tox lickility

723.082. No review of the taxpayer's tax liability shall

be permitted in any court proceedings under this
chapter.

Comment. Section 723.082 makes clear that the court, in a
proceeding to determine whether a withholding order for taxes
should be modified or terminated because of hardship, may not
review the taxpayer’s tax Hability. ‘

§ 723.083. Refund of employer's service charge

793.083. If the state determines that a withholding
order for taxes has been issued in error or that there is no
tax liability, the state may refund to the employee any
amounts deducted by his employer pursuant to Section
723.024. :

Comment, Section 723.083 authorizes the state to refund th?
employer's service charge to the employee if the w?tklh9ld1ng
order for taxes is issued in error or there is no tax liability.

' § 723.084. Warrtont or notice deemed withholding order for taxes

723.084. Where a warrant, notice of levy, or notice or
order to withhold (referred to in subdivision (b} of
Section 723.070} is served on the employer, it shall be

_— ;:j X —



deemgsd to be a4 withholding order for taxes if the form
nrovices notice on it face that it s to be treated as a
withholding order for taxes as to any earnings that are
subject to the provisices of this chapter,

Comment. hection 723084 deals with the situation where it s
not clear whether an emploveramplovee relationship exists.
The warrait, notive of fevy, or natice or order o withhold Mty
be issued on the assurmp the taxpaver i+ on independent
wor, However, so that the fespaver cannot avoid the
withiholding by claimimg that he is an employee and that his
earmngs may be withheld anly pursuant to an earnings
withbiolding order, Section 725081 provides ihet the warrar?t
notice. or orger may require that it be treated a5 an eamings;
withholding wrder i the tuxpaver is an emploves.

cotitran

Article 8 Procedure for Issuance of
tarnings Withholding Orders

§ 723.100. Judicial Council autherized to prescribe practice and
procedurs

723.100.  Notwithstanding any other provision of law,
the Judicial Council may provide by rule for the practice
and procedure in proceedings under this chapter except
for the state’s administrative he. ..  provided by
Article 4 {commencing with Section 723.070).

Comment. Article 5 outlines generally the procedure for
issuarce and review of an sarnings withholding order; however,
Section 723.100 authorizes the Judicial Council to provide by
rule for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the rules of procedure
for administrative hearings under Article 4 {withholding orders
for taxes},

§ 723.101.  Service

793,101, (a) Service under this chapter shall be by
personal delivery or by registered or certified mail,
postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative.

(b} If the levying officer atrempts service by mail under sub-

division fa) and the return receipt ia not recelved within & reasonable

time, he shall make service by personal delivery.

Comment. MESORIIESEIY Scoction 723.101 specifies the
means by which service must be accomplished under this
chapter. Although personal service is authorized, it is
gngicipated that the convenionce und economy of service by
mail will rosudt in the genera! use of this method. '

347
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Subdiviaton (b} reguites personsal service by the levying officer
where mall servics is apparently ineffective hecause a return receipt
has uot been recaived by fhe leveing officer scon 2ftor the papers are

served. See, e.n., Sections 73,002, TI5.027, and 727%.105.

Special provisions ie when service is complete for
past ncukar  parposes are found  in Section: T25.022(e)}
whotding periads ane “‘ﬂg;f%; (UIFK&?}'Q?GTdEfﬁ}hﬁst
e of w gziummmg., pdces for fuxes, soo section T23.080

e lnsynnce of eorings withholding order
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723.102. {a} if 2 writ of execuiion has been {ggued to the county
where the judgment deptor’s emplover is to be served and the writ has
not been returned, a judgment crediror may apply for the issuance of an
earnings withholding ordet by filing an application, In the form pre-
scribed by the Judicial Council, with a levying officer in such county
who shall promptly issue an earnings withholding order in the form
prescribed pursuant to Sections 723,120 and 723,125,

{b) This section does not apply where the earnings withholding

order is a withholding order for taxes,

Comment. Subdivision {a) of Section 723.10Z requires a judgment
creditor to apply for an earnings withholding order to the levying
cfficer in the county where thez crder is to be served., Ad a prerequisite
to applying for the esraings withholding order, the judgment creditor

must have obtained the fasusnce of 2 writ of execution Lo the county

where the otder is to ho served. See Sections 723.022 and 723.023

=

{where employer served}. nr the required content of the application,
sea Sectionm 723.121. An earvings withhoiding order shall be promptly

Isgued on the ex parts application of a tudgment credicor. The debtor

T

may ciain an exerption pursiant o Section 723,104, have such order
modified or termipated, znd even tecover from the creditor amounts with-
held and pald over purssaat to sveh order; but this does not affect the
initial fssuance of the order.

For special provisiens reparvding the issuapce of a withholding order

for taxes, sesz Article 4 {(coumencing with Secitdon 723.0740).

~ é[é,:



§ 723103, Transmittol of order and information to employer

T23.303. {a} The ‘evyow «l8cvr shall serve apon
the designated emplover ali of the following:
(1} Two copies of the earnings withholding order.
e (2} ‘f}w foren for the emuplover's veturn,
(x:arhef-_“ ) Notice to emiployee of earnings withholding arder

T in the form prescribed pursuant te Sections 793 126 and
783122,

(bl At the tiee he makes service pupsant o
subdivision (@), the tevieg oifcer - shall nrovide the
emnployer with @ copy
withholding tables reform : ion T3
Judicial Council msy  adopt  rules preseribing  the
cireumstances when compliancs with this subdivision is
not required.

e 3 s e 4 L L e i
{(c} Bo earnicgs withiolding order shall be served upon the employer
after the writ of executicn dnder which the order was issued is made re-

turnable.

Comment. Section 723.103 prescribes what must be served
upon the employer by the judgment creditor and when such

service must be accomplished to be effective. Service of the earnings
withholding order must be completred hefore the writ is returnable.

Section 723.103 requires—

Cthat the creditor serve on the employer an extra copy of the
order and a notice advising the employee of the effect of the
order and his rights with respect to the order. The employer is
required to deliver these papers to the employee within +en
days of service. See Secticn 723.104.

§ 723.104. Delivery of pupers fo employee; employer's retum

723.104. Any emplover who is served with an earnings
withholding crder shali:

(a) Dieliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee
of earnings withholding order within +en days from the
date of service. If the judgment debtor is no longer
employed by the employer and the employer does not
owe him any eariings, the employer is not required to
make such delivery,

{b} Complete the emplover's return on the form
provided by the levying ofiicer and mail it by
first-class mail, postage prepaid, (o the jevying officew
within 13 days from the date of service, If the

earnings withholding order is ineffective, the employer
shall state in his employer’s return that he is not
complying with the order for this reason and shall return
the order to the jevying =t ficer with the employer’s

return, ‘ — §£ / —



Cemmant,  Section 700104 requives the eimplover to deliver to
the eraploy - of the ordes atud & nobee advising the
enployee 5. Bee Seeton 723185 (employver pot
sulject o ol Uability

Section 723,134 alva reguires the emplover o fll out and mail

Canemnployer s rebwmnite the levoing offir e whnserves an
carnings withbolding order & a veturn muost be made even
though the order is not giver: effect See Comment to Section
723,023, I the order s not given effect. the employver must
indgicate tne reason and return the ocder. For the furm of the
reburn, see sechon 71186

§ F2LA0L Jedgmeny debfor s caim of exemption
723.503. {(a; A judgment debtor may claim an
exemption under Seclion 7a3bsi if;
{1} No prior hearing has been beld with respect to the
sarnings withholding order; av
(2) There has been a material change in
circurnstances since the time of the last prior hearing on
the earnings withholding order. -
(b)) A claim of exemption shall be made by filing with
the levying officer sn originasl and one copy of (1) the judgment debtor's
claim of exemption and (2} the iudgment debtor's financial statement.
(c) Upon the filing of the claim of exemption, the levying officer

shall promptly send to the judgments

(creditor by first-class mail, postage prepaid, all of the
following:

{1} A copy of the claim of exemption.

(£} A copy of the financial statement,

{3) A notice of claim of exemption, stating that the
claitn of exemption has been filed and that the earnings
withholding erder will be terminated, or modified to
reflect the amowil of earniags claimed to be exempt in
the claim of exemption, unless a notice of opposition to
the claim of exemption is filed with the tevying lficer by the
judgment creditor within 10 days after the date of the
mailing of the notice of elaim of exemption.

(d} A jadgment creditor who desires to contest a claim
of exemption shall, within 10 days sfter the date of the
mailing of the notice of claimn of exemption, file with the

levying off cer @ notice of opposition to the claim of
exemnphion.

() I thelevying oifizer does not receive 4 notice of
opposition within the 10-day period, he shall send to the
employer by first-class mail, postage prepaid, one of the
following:

(1} A notice that the earnings withholding order has
been terminated if all of the judgment debtor’s earnings
was claimed to be exampt.

¥
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. the cowrt clerl shi sat the matter for hearing,
which hearing shall be hiol
LpOsEOY i

y g b =

withdin 15 duvs #fter the date
ted. The court elerk shall send

4
4 notice of the time sns plece of the hesring to the

ta

judgment de

btor and ludgment oreditor by frst-class

meil, postage prepeic. The notice vhail be depusited in
the mail al teast 10 days Lefore the day set for Hearing,

{g; H,after hearing, the court orders that the earnings
withholdiog order be modified or terminated, the clerk

ad L

shall prowptly trensmit a certiliied copy of the order to the levying

officer who shall prowptly wend by first-class mail, postage prepaid, +o

the employer of the judgment debtor (1) & copy of the
modified earnings withholding order or (2) a notice that
the earnings withholding order has been terminated. The
court may order that the euarnings withholding order be
terminated as of a date which precedes the date of
heuaring.

(h} M the earnings withholding order is terminated by
the court, unless the court otherwise orders or unless
there is a material change of vircumstances since the time
of the last prior hearing oo the earnings withholding
order, the judgment creditor may not apply for another
earnings withholding order directed to the sume
employer with respect fo the same judgment debtor for
a period of 130 days following the date of service of the
earnings withholding order or 8) days after the date of
the terminsation of the order, whichever is later.n:}

(igithe court determines that any amouat withheld pursuant to the earnings

withholding order shall
make an order dirazciing

Judgment debtor.

be pald to the judgment debtor, the court may

the perdon who holds such amount to pay it to the

{i} Ilf an employer has withheld and paid over amounts
pursuant to an errnings withholding order after the date
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may

recover such amounts only from the levying officer if he stiil holds

such amounts or, 1f such amounta have been pald over o the judgment

o
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JF the ¢ emr;wiﬂ} er has withheld smounts pursuant to an
earriings with! U:i.llu};’"“’(l-"i‘ 3"‘1 ar tervination of the onder
but hss not paizd over such wnounts to the levy. nd
shficen, the cropleyer shall payv over such arnounts to the
judgment debiar

Domment, Sectiop 75,100 owliines penevally the procedure For the

T il v e
hearing of a de e nenplion under Sectlon 72300531,

hin which ho must
"]1x~%u**nci mnateriai
&y he meav clabn an
e 5_:. ~rind the order is in effect,
_ ar innitabion azp;u fes 1o o jfudgment
ereditor, if u with bmf e s termvnsted by the court, the
judgment creditor ray not Jpgl fur the issuance of an earnings

withholding order directed to the sume employ er {or the same
debtor for 130 days following the date of service of a prior
terminated order or 60 davs after the date of termination,
whichever is later, unless the court orders otherwise or there is
a material change in citcumstances. See subdivision {(h}.

A claim of exeruption s inade by the debtor by filing an
original and one copy of his claim of exemption and @
mhzsnmncm staterment. Subdivision ’b . For the form
of these dacuments, see Sections 7 3 123 and 723.124. Upon
receipt of these documents, the SR uired to send the

copies of the application ; and financial atermenTTo the orec itor,
touethor with o notice of t}u claim of exemption which advises
ile credilor of the effect of the claim. Seo subdivision (o).

The judgment creditor who contests the olaim of exemption
must file a notice of opposition: within (¢ days. Subdivision (d).

If no notice of opposition is Filed, the levying officer serves on the

LR R 3
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emplover a notice terminating the order or, if the claim of
sxemption lists an amount the judgment debtor believes should

he withheld pursuant o the order {see Section 723.i2%), the levying
of ficer sends the emplover a modified order in the smount indicated in
rhe clalm of exsartion,  Subdivision fe).  IY & notice of opposition is
filed within 18 days, the court <lerk sets the matter for hearing and
notifiss both parvies.  Subdivisdica (£},

After hearing, the court may order that the earnings
withholding order he madified or even terininated. The date
fixed for termination of the order may precede the date of the

hearing. See gubdivisicn f{g}. The court mav order amounts withheld in
excass of the amount determined o be proper £o be paid to the iudgment

dehtnr. See subdivision (h), Where the date of termination is
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§ 723.107. Liimitotion on obtaining odditionol earnings
withholding orders

723.107. If an employer withholds earnings pursvant
to.an earnings withholding order, the judgment creditor
who obtained the order may not cawse another earnings withholding order

to be aerved on the same

the same employee during

employer requiring him to withhold earnings of

the 30 days following the expiration of the prior

earnings withholding order,

Comment. Section 723.107 precludes a creditor who has
obtained an esrnings withholding order which has gone into
effect from serving another order during the 2o-day period

following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 3%dav period durine which

their earnings withholding orders can be served while the

original creditor is preciuded from competing with themn. The
original creditor may apply for the second earnings withholding
order either hefore or afier his prior order expires. But service
of the second order on the same employer while the original
order is in effect will be ineffective under Section 723.023, and
service during the 30.day period following expiration of the
original order is prohibited by Section 723.107. Even though

the 30-day moratorium period is violeted, the employer may act pursuant

to what has been served upon him. See Sectdion 723,154, OFf course, after

the expiration of the 30-day period, the original creditor {s treated like

any other creditor.

The 30-day provision also gives the employver a limited

period of relief from garnishment where there is only one judgment creditor,

F



it shouid be noted that esch agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011{d). Hence, even though one agency has been making
collection, a secend agency may serve an ea}rzings withholding
order within the 30-day pericd provided in this section.

Article 6. Forms; Employer's Instructions;
Withhoiding Tables

§ 723.120.  Judiciad Councit to prescribe forms

724.120. The Judicial Counci shall preseribe the form
of the applications, notices, claims of exemption, orders,
and cther documents reéquired by this chapter and only
such forms may be used to implement this chapter. Any
such form prescribed by the Judicial Council is deemed
to comply with this chapter.

Comment. Section 723.J120 requires the Judicial Council lo
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe infermation to be contained in the
forms; but the fudicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the
forms that it determines is unnecessary.

§ 722.121. Application for earnings withholding order

723.121. The “application for issuance of earnings
withholding order” shall be executed under ocath and

shall include all of the following:

{2} The name and last known address of the judgment
debtor and, if known, his social security number.

{b} The name and address of the judgment creditor.

{c) The court where the judgment was entered and
the date the judgment was entered.

{d) The date of issusnce of a writ of execution te the county

where the earnings withbholding order is sought and the date the writ

ig returnable.

e} The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued itemns,
less partial satisfactions, it any.

(£} The name and address of the employer to whom
the order will be directed.

2) The name and address of the person to whom the
withheld money is tc be paid by Yhe levying otHicer,

Comment. Although Section 723.121 requires the application
to be executed “under cath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2013.5.
The actual form for the appl®ation is preseribed by the Judicial
Council. See Section 723.120.

i



§ 723.122. Notice of upplicaton
723.122. The ‘“notive to CIHOYEe  of  earnings
withholding order” shall inform the udgment debtor of
all of the following:
(a) The named employer has been ordered to
withhold from the earnings of the ludgment debtor the
‘maxroum amounis allowed by law, or such other
amounts as are spocified in the order, and to pay these
amounts over to the ‘ieivy:if_rig offices for tre&asﬁitt&l‘ to the person

specifind in the srder 4n payment of the Judgment degcribed in the order.
(b} The maximum amounts allowed by law to be
withheld pursuant w0 Section 722.0%0 on ilustrative
armounts of earnings. :
(e} No amocunt can be withheld from the earnings of
& tudgment debtor which he can BEove ls necessary for the support of
the debtor or the delrar's family gupported 4n whole or in part by
the debtor.
(d) If a judgment debtor wishes a court hearing to

prove that amounts should not be withheld from his
earnings because they are tiecessary for the support of the debtor or the

debtor's family supported in whole or in part by the debtor, he shail file
with the clerk of court two copies of the "Jjudgment debtor's claim of
exemption" and two copies .

C of the “judgment debtor’s financial statement.” The
notice shall also advise the judgment debtor that the
claim of exemption form and the financial staternent

form may be obtained at the office of the levying officer who shall have

the forms available at his office,

(e) Under Section 300 of the Labor Code, the judgment debtor may
revoke an asgignment of wages or galary to be earned after the time of
the revocation unless the agsignment is made pursuant to Section 4701

of the Civil Code.

Comnzaﬁt.- The actual form for the notice of application is
prescribed by the Judicial Council. See Section 723.120.

§ 723.123. Form of cloim of exemption

723.123. The “judgment debtor's claim of exemption”
shall be executed under oath. - . |
The claim of exemption shall indicate how much the

believes should be withheld from his earnings each pay
period by his employer pursuant to the earnings

withholding order.
e

W+ debtor



Comment.  Although Section 723.123 requires that the claim of
exemption bw execn.ed “unider cath,” this may generally be
done by a statament signed wnder penalty of perjury. See
Section 2015.5. The actual form ior the claim of exemption is
prescribed by the Judicial Tounel. Sce Section 723,120,

§ 723124, Judgmens debtor's fnancial stctement

723.124. The “judgrnent debtor’s financial staternent”
shall be executed under oath 2nd shail inelude all of the
following informetion:

{a) Name, zge, and relaticnship of gl persons
dependent uncn fudgment debtor's income. .

(b) All sources of the izdgment debror's eartings and
other income and ¢he amounts of such earnir:gs and other
income.

(¢} All sources and the amounts of earnings and other

income of the parsons listed in subdivision {a}.

(d) A listing of ail assets of the judgment debtor and
of the persons listed in subdivision (a) and the value of
such assets,

(e} All outstanding obligations of the judgment
debtor.

() Whether any earnings withholding orders are in

effect for the judgment debtor or the persons listed in
subdivision (a),

(g) Whether any orders made under Section 4701 of the Civil Code
are in effect for the judgment debtor or the persons listed in sub-
division {(a}.

Comment. Although Feclice 723194 requires the financial
statement to be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The gotual orm for the financia’ statement is
prescribed by tie Judicia: Counoil, See Section 723.120.

§ 723,125  CZornings withholding order

723125, The “earping: withholding order” shall
inciude el of the ‘vllowing:
(e} The name aied address of tie judgment debtor
and, if known, his social security number:
(b) The neme enu address of the empioyer to whom
the order is directed. 7 . |
(¢} The court where the judgment was entered, the
date the judgment was entered, and the name of the
judgment creditor.
* (d) The date of issuance of the writ of execution to the county

where the earnings withholding order is sought and the date the writ

ig returnable.

o
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e} The

maximurs arnount that rway b withheld nursuant to the
order (the amount of the judgiment, plus additional
acerued items, loge partinl setisfactons, if any).

(£} A destription of the withhulding period and an
order to the emplayer o withhoid from the zarnings of
the judgmen? debtor vhe araount required by law to be
withheld or the smount sraeified i the arder, as the case
may be, durivg such period,

( An order te the wmnpioyer 6 pay over fo the

leva oy wbteoo a: g specified
address the amount reguired i be withheid pursuant to
the arder i the maraey aad withn the tmes provided
by law.

Y An order that vhe employer il out the
“emplever’s rowoen” and teturn it by first-class mail,
postage vrepaid, to the e v ad
ofliceer 2¢ a sponified acdress within 18 days after
service of the earnings withholding order.

(') An order that the employer deliver to the
judgment debtor a zopy of the earnings withholding
order and the “noiice to employee of earnings
withholding order” within . 10 days after service of the
earnings withholding order; but, if the judgment debtor
is no longer employed by the employer and the employer
does not owe him any earnings, the employer is not
required to make such delivery.

{$) The name and address of the tevying officer,

Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
order is prescribed by the Judicial Council. See Section 723.120.
Special forms are preseribed for earnings withholding orders for
taxes, See Section 723.081. )

§ 723.126. Empiloyer's return

723.126. (a) The “emplover’s return” shall be
executed under oath. The form for the return provided
to the employer shell state all the following
inforration: Jevring |

(1) The name and address of tha ¥t ™10 whom the
form is to be returned. 7 ‘ .

(2) A direction that the form be mailed to #e levymg fricer
by first-class mail, postage prepaid, no later than 15 days
after the date of service of the earnings withholding
order.
 (3) The name and address of the judgment debtor
and, if known, his social security number.

(b} In addition, the smployer's return form shall
require the employer to supply all of the following
information:

/o
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§ 723.128. Judgment creditor's noetice of opposition

723,128, ‘The "dudument craditer’s notice of opposition to the
claim 'of exemption” [ghall be exzcuted under vatn snd] shall include
all of the following:

{a} The name and sas? kreown zddress of the iudgment debtor and, if
known, his social szeowrliy number.

(b3 Tue name aad addvesa of vhe Judgment creditor.

{2} The date of mailins of the notice of claiwm of exemption.

(d} The amcurt of the Judgnent debror’s cisim of exemption which
the judpgment crediror claims 1z noib axeumpl.

f{e) The factual and legal grounds for the Judgment creditor's oppo~

sition to the claim of exemption.

Comment. Section 723,128 specifies the information to be included
in the judgment creditor's notice of opposition to the claim of exemp-
tion. The form is prescribed by the Judicial Council., See Sectlon
723.120. Although Section 723.128 requires the employer's return to
be executed "under oath,” this may generally be dome by a statement

gigned under penalty of perjury. See Section 2015.5.

Article 7. Administration and Enforcement

§ 723.150. Rules

723.150. The judicial Council shall adopt rules for the
administration of this chapter, inciuding rules
prescribing the pay period or periods to which various
forms of prepaid or deferred earnings are to be allocated
and the method of computing the amount to be withheld
from such forms of earnings under Section 723.030.

Comment. Section 723.150 requires that rules be adopted for
the administration of this chapter. Such rules include specitic
requiremnents regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments. "

5/



§ 723157, Uolses with federal adminisirator
fapnt! Y T T wl s

733181 The fudicis! Hoagk
required ﬂy the Admuestrmor of the Wege and Hour
Division of the Unilec States Department of Labor as
conditions ¥o exemption of this stake i“ifu the earnings
garnishment  provisions o i*‘u Lomsumer  Oredit
Protection Fot of 8% 00 Us Secs. METI-I6TTY,
including, but not mdred

‘a} ?ieg,;mgss
relation to th
Eivisinn and

jre]

£%
i

1

% &ﬂ'

T on E"f hialf of the swte in
aninidgtrator of fne Ws?e‘* and Hour
Greseniarives with cegard by oany

matier reladng o uy “am ik :n, thc appilicstion,
interpretation, and enforcesnent of the laws of this state
regulating w:&‘ziﬁfé din ,g of eriirgs.

by Subsnitting b the Adsanisivator of the Wage and
Hour Dhvision in givpmc,ats—* o ou A ourrent basis, a
certified copy of every stainte of this state &&echng
earnings Withholdmg, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.

(e} Submitting to the Administrator of the Wage and
Hour Division any informstion relating to the

. enforcement of earnings ~vithholding laws of tl‘ns state

. which he may request.

Comment. Section 723181 auﬁmrm s the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption fror the earnings garnishment
provisions of the Conswner Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 724.151 is found in Government Code Section 25210
{county participation in Economic Opportunity Act of 1964},
Subdivisions {a). (b), and {c! are based on the langnage of 29
Code of Federul Regulations Section 570.55(a), requiring the
state adminpistrator to act us liaison with the federal
administrator.

§ 723.152. Froudulent withholding by employer
723.152. If an employer withholds earnings pursuant

to this chapter and, with the intent to defraud either the

judgment creditor or the judgment debtor, fuils to pay
such withheld earnings over to ths levy, ing off.cer,
the employer is guiity of 2 wisdemeanor. =

Comment. Seoction 723.15% is based on Labor Code Section 227

(failure to mak= agreed payinents (o health, welfare, or similar
funch
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§ 723.154. Romedies of judgment cradifer; limitetion of
employer's liability

793,154, ia) If an employer fails io withhold or to pay
over the aimount he is requirced to withhold and pay over
pursuant to this chapior, tm judgment creditor may
bring & civil action against such employer to recover such
amount. The remedy provided by this subdivision is not
exclusive. |

(b} Netwithstanding svbdivision {2}, an ewmployer
who coraplies mtﬁ eny z:@*siii:en ardar orF %""“li‘iﬂ‘l notice
which purporis 7ol 22 :; in secerdance with
the provisions of ¢,!ﬁ iz mot subjest to any civil or
criminal ‘zlé}m y b oz LG"npﬂ&h ce unless he has
actively parlicis TR IRTTS

Commani, Seciion sx puthorizes suib by 2 creditor
against an employer both whers Li, e erapleyer fails to withhold
sreverly and where ke E difn be Ve &mﬂ:mt&' withheld. This
remed}f is independeni ¢ ; -ﬁr cadure pmwded in Chapter
2 (Sections sll—_’f;?-“ j;JE’E‘ a;xcf Section 723.154 makes
R o ’"i"pier?r!rtnota

ciear thal
preregins.: '{a mil 5 SR Zainst the employer.
Whather or not the coust can order th° e,npmytr to withhold
and pay over in 4 Chenter % proceeding is 2 matter not dealt
with in the Eaployess’ Sarnings Protection Law,

Subdivisics’ {1}, nakc* ciear that an emmfwer is protected

from lubility w bere he comslies with an order or written notice
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ey clear that, where an employer is
G pr . he s not Hable for failing to
ubrepuont valill order—even though the nrior
sb—uiiiess he is actively participating in a
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Fallurg of smplover 15 give notice fo emp?cyee; mnf‘empf‘

4y An employer is not subject to any civil

ty for failure to comply with subdivision (b) of
Section T23.075 or subdivision (a) of Section 723.194. -

{b) Notwit
divigion (b} of

may subjeet the

Comment .

hstauding subdivision (a), failure to complv with sub-
Section 723,075 or subdivision {a} of Section 723.104

employver ¢o being held in contempt of court.

Subdivision {4} of Section 723.13%5 makes clear that an

emmployer 1ig ﬂﬂ?;

s e

Cliable for eivil damages if be fails to give the employee the
netice advising the employee of his rights. The section does not
preclude the Labor Comrmissioner from taking action under the

Labor

Code if an employer consistently fails to give his

employces the notice he is required to deliver under Section

723075

Subdivistion (b) makes clear thst, aithough the employer i3 not civilly

ilable, be may be subject te punishment for contempt.

(b} or Section 723104 (a).

This would be

appropriate where the emplover fslle to give the employee notlce out

of malice orf willfiG! neglect but would not be appropriaste where the

employer merely Iinadvertently Failed to glve notice.

GOVERNMENT CODE

§ 26750 {added}. Fee under Employees' FRarnings Protection Law

. 8EC. 10.

section 26730 1¢ added ro the Covermment Code, to read:

26750, {a} The fee for serviag 4n earnings withholding order

under the Fmploversf

with Section 723.018) of Title 9 of Part 2 of the Code of Civil Procedure,

Karninge Protection Law, Chapter 2.5 {(commencing

- é’fffk —
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Coument. Saection 20750 proviass for o oae-time fe: of 26,50 for

performance nf vhe levyiag ofifoer’s dutien undmr e Fmploveze’ Earnings

Provectian Law, Sodo of v 1 Peecadure Seatioman T25,010-722.0155,

Lobor Code
E 200 [(zmesded]. ‘Wage wisicamenis

SEC. 11. Sectlow 300 of the Lebor Code, as amended by Chapter 1516
of the Statutes of 1974, is amendad to vead:
W0 (z) As cused  in this  section, the phrase
“assigrunent of wages " includes $he sale or assigrnment of,
or giving of an order for, wages or sa‘fai}}

it . o e e o

(but does not include an order or assignwen:t madz pursuant to Section

4701 of the Civil Code.

(Bj Mo assignrment of - o opder for wages e salary
carned or to be earned, shall be i valid unless all of the
following conditions are satisfied

{at Buek /7! Theassignment is contained in a separate
written instrument, signed by the person by whom the
seid wages or salary have been earned or 2re to be earned,
and identifving specifically the transsction to which the
assignment relates « and |

by 72) Where sueh fhe assignment ef er order for
wages or sehry is made by o married person, the written
consent of the hushend or wife spouse of the person
making ssen the assignment o erder is attached to suen
the assigmnent ov osdes; und . No such consent is required
of anv maitied persor (i) sfter entry of a4 judgment
decreeing by logal separation from bis spouse or () if the
married person and liis spouse wre fiving separate and
apart after entry of an imterlsentory  jodgment of
dissoleition of their marriuge, If a written statenient by the
person muaking the assigement. setting forth such facts, is
attacired to or cluded i tne assignrment

ey /3) Where seeq the assignineni of order for drages
@ sabaps i asde by a minor, the writien consent of a
parent or guardizi of saeh f0e nanor is attached to seeh
wrder v fhe assiprment | sae .

AR e
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then due 0 Hie assivnee ;

iV prewided; bk o «:.-.e_w%; sane A4 the rime the
assignment Is fiod  owith  the employer, no  other
assignment o order bor the puysment of wav wapges o2
sabary of the empioyee is subject to payment; and no

RREER e on oxeendisn earnings withholding
urder o.gcilﬂbt swie r wages or silary is in force. Any valid
assigerment; when Hed & aceordanee with the provisions
contained horeit; simll have priocvity with respeet fo any
S&b&&@ﬁeﬂf}? fHed awignment or erder or subsequent

BEED v on cuceudion: Any power of attorney
mmwwh&mﬁ%w%%e%aﬁe&%m
time by the mﬂ-ker thevesh

(o) A valid assigriient of wagey in effect at the Hme an
carnings withholding order i served suspends the
operation of the ear Aungs iwrti ma’;ng order until after the
end of the pay p'“}"H»u during which the earnings
withholding order is served. Theseafter the employer shall
withhold from the t-trzp!o e s wiages or salary pursuant to
the earnings withholding order vithout regard to whether
the assignment remains i effect.

No awvignment of, o ordor for wases or selery shall be
watia verless ot e Hine of the mulang thereed; suek wages
or slary buve boon earred; except for the noeewsitios of
life und then only o the perien oF persons foraishing seeh
recesivies of lfe divectdy und Hren enly for the arount
necded to fanmich sueh peeemmibios:

/i7} Under any assigniment of ; er erder for wages er
satary to be ew*é a sum net Lo execeed 50 per centum of
the assignor s wages or salary . and pet ke exceed 85 per
corturn of e soHEness wares o saiesy; upon the s%aew
%m%ﬁ%%%ﬁ%ﬂﬁﬁmﬁ%&“mﬁﬁﬂﬂf
his mether; father: spouse; ehildren ex other merabers of
his faratly; vesiding in this State and suppotted in whele o
in past by s labeor; shall be withheld by, and be collectible

e




tine of each payvment

rely upon the
T il pz’m ided for in
v (2, (4), and
‘W ui mc?mr*ng

nents made b}f
or opdes: i

ix revocabie at
Vi) i aitorney to

PosdAary iy Fevood ab any Hme
; , vocation of wg'e‘z gnumgnmaﬂt
o p’ﬁ er u-‘ ,.fw criey 15 effective w o Hhe Pmp!u}'e; untit
he recefves wiitten nofice of reveration from the maker.

(gl Mo assizotnent of er ewpder ber wages er salary
earned or 1o be carncd, skefl be 45 valid under any
circurnstances ; if the wages or salary earned or to be
earned are paid under a plan for payment at a central
place or places established under the provisions of Section
2a of this code .

rh) This section shell does not apply to deductions
which the employer may be requested by the employee to

make for the payment of life, retirement, disability or
unamplefmcm insnrance premiums, for the payment of
taxes owing from the employee, for contribution to funds,
plans or systems prov idmg for death, retirement,
disability, u&emplm ment, or other benefits, for the A
payment for goods or services furnished by the employer
ta the empl-s}es. or his family at the request of the
emploves, or for charitable, educational, patriotic or
sttnilar purposes.

(1 No assignment of wages or salary shall be valid
unless at the Hine of the muaking thereof, such wages or
salary have boen earned, except for necessities of life and
ther: only to the person or persons furnishing such
necessities of life directly and then only for the amount
needed to furnish such necessities.

Comment. Section 500 is amended tc make the scetion
consistent with the Employees Earnings Protection Law
(Cong Civ. ProOC. § T23.010 ef seq.).

Subdivision 1) Subdivision {2} makes clear that the
shortened phr‘*se “assignment of wages” continues prior law as
to the kind of instrument deslt with in this secnon}

"’and clarifies the rolationship between Hection JM} and Civil Cede Sec—

tion 4701 (wage assignment for suppori},



f subdivision
s provisions

ce has been added
wron from the
{7 continues
v eontained in
¢ attachment
ceplaced by g
o conform to the
arnings Protection
WHES RestEnments
ng subdivision (¢},

éfs_es:- the relationship
fma;me-:-m;w "ﬂweé

5:}:0%;1&0 4 E:=-
o reforence |

refercnes i u
;:m{“r’vn IR
Laaw, and Lh{. ATy,
has i

%uz‘pm.’:

P Nt !irn‘rl.

oL 33 % 5

ant  an wi! in gr-. < is zefrxf/j. ﬂu
emnployer 9@;1& Y hoid pursuant to the order unidl after
the end of the pan poied durin; the o1 was served,
Thus, the wage assigipnens s exclusive
preference for that pay peciod s 1§ given an
oppertunity to put his affairs in order. bud- action may include
revoking the wapge sssignrnent as to unearned wages pursuant
to subdivision (). Fven where the dobtor revokca the wage
assignment prior o the end of the payv period (but after receipt
of an earnings withholding order) |, the cperation of the order is
suspended unnl after the curvent pay pvrm:} Hence, the debtor

is alforded an opportunity to retain his unearned wages for the
currem pay period only, After such roratorium, the earnings
withholding order has a pricrity over the assignment if the
latter remains in effect. The unlimited preference formerly
given io an assigument of wearnsd wages or salary is not
continued becwuse this prefzronce would permit 4 judgment
debtor to give preierence % > one creditor snd to defeat the
claims of sther oreditors who seck to colleet on their judgments
under the Fmpiovees B !;mmg:j Protection Lo

Subdivision (). Sec the ifﬁnﬂnm{ o subdivision ().

Subdivision {ei. S Ecu continues the substance of

a provision for founed o Zection S0 and extends the scope
of the farmer pvmzszm bo crver the tetement nrovided for in
paragraph (2) of subdivision (b

Subdivisson /5. The first sentence of subdivision (6, which
makes an ds*«zgdmmi 0, cnres tied d wages or salary revoesble at

j

e B are S o3

¥
dd‘ amount of tnearned w L;«_;ﬁ‘\ or salary thut could be assigned.
The former aﬂ~pe,u cent lirnfation on fhe amount of wages or
salary that can be wssigned f ay been contimued in subdivision
(e} The former 254 rreent “hardship™ hmitation has not been
- eontinued becawse subdlivision (0 ' per mits the person making
the assigniment of wages iary o be f":r"'-d to revf}ke th
assigument «f oy tions,
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(4} coutinue

§ 11489 [techniced uimeondma ari]

Tl g 3 .

SEC. 1E. Bection 11455 of the Wellsre and Institutions
Cede is winended m reqd: '

11488, After judgment in ANy Coint c?mr hrought to
enforce be sapport cbiigation of an absent parent
pursuant te the providions of h:s chapter, e wiit of
Sxeeuten My e sved rpaing: oneflel of the earnings of
the absent parent due op ewing for bis pomonel sopdens
ane 1o elaim o sHembtien shal %ﬂ@%eefweaag&ms%%he
enlorcement of Bty vt % mew%%ﬂn fhj rourt may

e
(order an ssstgament of wages

£ Lleig_igﬂg _fg_?_@_i ef the Civil Code

Commeni, Section 1485 . erendod o “gszfom:- to
changes made by Chapar 25 iconvneneing  with Section
723.010) of the Unde of CLvil Jpacsdurs end Civil Code Section 4701,

See Code of Civil Procedure Secring ths Comment thereto.

Transitional Pravizsions

SEC. 13, Any levy ol 4 woli 6F comen wien ggalost the earnings of

an employes porsusnt ©o Jeoo

“t othe Cede of Civil Procedure that has

been served on the emplover
given effect afier the gperative
extent as it would have %_:{-ﬁ-:,-} ﬁj:s;'-f‘ 5
been en dCt‘-‘d and the jow :
date of this et chatll r;:c*. e osuch 'it

3 3?18‘ b jais 753977, shall be
? s act to the same
ac this act not
o the operative

. Mo earnings

..- -%-
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sufficeent funds being
the stule agencies

Serhon

DOMCEre] ; :
ST T TE30T of the By :8 Frotention Law, and
a0 -'f-';"r’gff} O the court clevkg shali vrics bo thak date, do whetever i
\_g_f_f_i:f: - necessary 5o that this act may pecorme epecshve en Tnuirg 1,377,
Comment. The operative date of this act is delaved until Ja PUATY
1, 197% to allow sufficient time for state and local public officials
and the public to become familiar with the new kw and to
develop the necessary forms and procedares,

Mandated Local Cosis Provisiow.

SEC. 15. fEotwithatanding Section 28231 of “he Revenue and Taxation
Code, thers shall be no relmbursewent pursusnt to that sectlan nor shall
there be un epsroprieiion made by thlz sct beegoge gelfafinancing suthor-
ity 1g provided in this act 1o rover such costs,



